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CHAPTER 1

Compulsory Audit of Accounts
of Certain Persons carrying on
Business or Profession u/s 44AB

The tax audit was introduced by section 11 of the Finance Act, 1984, which inserted
a new section 44AB with effect from 1st April, 1985 [Assessment Year 1985-86]. This
section makes it obligatory for a person carrying on business to get his accounts audited
by a chartered accountant, and to furnish by the “specified date’, the report in the
prescribed form of such audit, if the total sales, turnover or gross receipts in business
in the relevant previous year exceed or exceeds the prescribed limit (Rs. One Crore
w.e.f. AY. 2013-14). For a professional, the provisions of tax audit become applicable,
if his gross receipts in profession exceeds the prescribed limit (Rs. Twenty five Lakhs
w.ef. AY. 2013-14) in the relevant previous year. Later on, vide Finance Act, 1997
w.e.f AY 1998-1999, the scope of section 44AB was enlarged to provide that audit u/s
44AB will be required in case of person attracting provisions of section 44AD, 44AE
or 44AF. Thereafter, the scope was further enlarged, vide the Finance Act, 2003 w.e.f
AY 2004-2005 to include person attracting provisions of section 44BB or 44BBB, if
such person claims that his income is lower than the amount of income deemed under
these sections as presumptive income. The Finance Act, 2009 w.e.f. A.Y. 2011-2012 has
enlarged the scope of section 44AD to include the retail trade business to which the
provisions of section 44AF were applicable (The provisions of section 44AF are ceased
to apply to any assessment year beginning on or after 1 day of April 2011). The amended
section 44AD covers all assesses carrying eligible business except

(i) a person carrying on profession as referred to in sub-section (1) of section
44AA;

(ii) a person earning income in the nature of commission or brokerage; or
(iii) a person carrying on any agency business.

The compulsory audit is intended to ensure proper maintenance of books of account
and other records. The audit for tax purposes would ensure that the books of account
and other records are properly maintained, that they faithfully reflect the income of
the taxpayer and claims for deduction are correctly made by him. This also facilitates
the administration of tax laws by a proper presentation of the accounts before the
tax authorities and considerably saving the time of assessing officers in carrying out
routine verifications.
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ANALYSIS OF PROVISIONS OF SECTION 44AB OF THE INCOME TAX ACT, 1961

1.1 Who are the assessee falling under the scope of Section 44AB (analysis of
clauses (a) to (d) of Section 44AB)

The following persons are required to get their accounts audited in view of
section 44AB of The Income Tax Act, 1961:

1.

ii.

iii.

iv.

Every person carrying on business is required to get his accounts audited if
the total sales, turnover or gross receipts exceed or exceeds the prescribed
limit (Rs.1 crore w.e.f. A.Y. 2013-14) [Clause (a)]

Every person carrying on profession is required to get his accounts audited
if the gross receipts exceed the prescribed limit (Rs.25 lakhs w.e.f. A.Y.
2013-14). [Clause (b)]

Clause (c) of section 44AB [inserted by the Finance Act, 1997 and
subsequently amended by the Finance Act, 2003, Finance Act, 2009 and
Finance Act, 2012] stipulates that every person covered by section 44AE or
44BB or 44BBB has to get his accounts audited, who claims that the profits
and gains from the business are lower than the profits and gains computed
under these sections i.e. u/s 44AE or 44BB or 44BBB.

Clause (d) of section 44AB [inserted by the Finance Act, 2009 w.e.f. 1-4-
2011] stipulates that in the case of an assessee carrying on a business of the
nature specified in section 44AD, tax audit will be required, if he claims his
income to be lower than the presumptive income deemed under the said
section and such income exceeds the maximum amount not chargeable to
income-tax (i.e. basic exemption limit).

*  Provisions of section 44AB shall not apply with respect to assessee who

attracts provisions of section 44B or 44BBA. (As per first proviso to
section 44AB)

** In case of assessee eligible to claim deductions u/s 80-IA or 80-IB or 80-

IC etc. the turnover of all the units put together if exceed the prescribed
limits, the assessee will have to get the audit report under section 44AB
in the prescribed form and separate audit reports in the forms prescribed
for different purposes like sections 80-IA or 80-IB or 80-IC etc. will have
to be further obtained by the assessee to meet the specific requirements
of the relevant sections.

1.2 What is the format of report for furnishing audit report u/s 44AB of the Income
Tax Act, 1961

1.2.1Rule 6G of the Income Tax Rules, 1962 determines the forms in which the

report of audit u/s 44AB is to be furnished, the text of rule 6G is as under:

1. “The report of audit of the accounts of a person required to be furnished under
section 44AB shall, —
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a. in the case of a person who carries on business or profession and who is
required by or under any other law to get his accounts audited, be in Form
No. 3CA;

b.  in the case of a person who carries on business or profession, but not being
a person referred to in clause (a), be in Form No. 3CB.

2. The particulars which are required to be furnished under section 44AB shall be
in Form No. 3CD.”

Rule 6G provides that such audit report and particulars should be given in Form
No. 3CA/3CB, as may be applicable and the statement of particulars should be
given in Form No.3CD.

Particulars of Tax Payers Audit Report Statement
Form No. Particulars
In the case of person who carries on business or Form No. 3CA Form No. 3CD

profession and who is required by or under any
other law to get his accounts audited.

In the case of person carrying on business or Form No. 3CB Form No. 3CD
profession, other than as referred above.
The CBDT had amended the audit report Form No. 3CD vide notification no.
208/2006 [F. No. 142/2/2006-TPL], dated 10th August, 2006 and notification no.
36/2009 [F. No. 149/86/2008 -TPL], dated 13th April 2009. Further amended by
Notification No. 33/2014, F.No.133/1/ 2014- TPL dated 25™ July, 2014.

*Revised Forms notified vide Notification No. 33/2014 F.No.133/1/2014-TPL
dated 25th July, 2014 issued by the CBDT.

1.2.2 Features of revised form 3CD

* Increased reporting requirements of the assessee and the auditor.

* Examination of books of account and relevant documents along with
declaration by the assessees.

* Required to visit the locations at which books of account maintained.\

* Tax auditor to determine assessed or assessable values of properties (land or
building or both), value of shares of private company.

e (Consolidation of details under various laws.

* Amendments by Finance Act, 2014 under Central Excise Act, 1944- Obligation
to furnish information return - Amendments by Finance Act, 2014 - Obligation
to furnish information return.

m  Section 15A inserted in the Central Excise Act empowering the
Central Government to prescribe an authority or agency to whom the
information return shall be filed by the specified persons such as Income-
tax authorities, State Electricity Boards, VAT or Sales Tax authorities,
Registrar of Companies.
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s Information can be collected for the purposes of the Act, such as, to

identify tax evaders or recover confirmed dues. Further, section 15B

which provides for imposition of penalty on failure to furnish information

return has been inserted.

*Provisions of section 15A & 15B of Central Excise Act, 1944 made applicable in
Service Tax and corresponding amendment made in section 83 of Finance Act,

1944.
1.2.3. Quick reference of change in clauses of revised Form 3CD vis-a-vis old
Form:
Revised Form 3CD Old Form 3CD |Remarks
Clause No. Old Clause No.

1 1 No Change

2 2 No Change

3 3 No Change

4 - Newly inserted

5 4 No change

6 5 Amended

7 6 No Change

8 - Newly inserted

9 7 No change

10 8 No change

11 9 Sub clause “a’- No Change
Sub clause ‘b’- Amended
Sub clause 'c¢’- Amended

12 10 Amended

13 11 Sub clause “a’- No Change
Sub clause ‘b’- No Change
Sub clause '¢’- Format specified
Sub clause "d’- No change

14 12 Sub clause “a’- No Change
Sub clause ‘b’- Format specified

15 12(a) No change

16 13 No Change

17 - Newly Inserted

18 14 Sub clause “a-c’- No Change
Sub clause ‘d’- Amended
Sub clause “e-f’- No Change

19 15 Amended

20 16 Sub clause “a’- No Change
Sub clause ‘b’- Amended
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21 17 17(a-e) substituted by 21(a)- Amended
17(f) substituted by 21(b)- Amended
17(g) substituted by 21(c)- Amended
17(h) substituted by 21(d)- Amended
17(i-m) substituted by 21(e-i)- No change

22 17A No Change

23 18 No Change

24 19 Amended

25 20 No Change

26 21 No Change

27 22 Amended

28 - Newly Inserted

29 - Newly Inserted

30 23 No Change

31 24 Sub clause ‘a’ - No Change

Sub clause ‘b’” - No Change
Sub clause ‘¢’ - Amended

32 25 Sub clause ‘a’ - No Change
Sub clause ‘b’” - No Change
Sub clause ‘c to e’ - Newly Inserted

33 26 Amended

34 27 Sub clause (a) - Amended
Sub clause (b) - Newly Inserted
Sub clause (c) - Newly inserted

35 28 Amended

36 29 Amended

37 30 Amended

38 31 Amended

39 - Newly Inserted
40 32 Amended

41 - Newly Inserted

1.2.4. Quick reference of change in clauses of old form vis a vis revised Form
3CD.
Old Form 3CD Revised Form 3CD | Remarks
Old Clause No. Clause No.

1 1 No Change

2 2 No Change

3 3 No Change

- 4 Newly inserted
4 5 No change

5 6 Amended

6 7 No Change

- 8 Newly inserted
7 9 No change

8 10 No change
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9 11 Sub clause ‘a’- No Change
Sub clause ‘b’- Amended
Sub clause '¢’- Amended
10 12 Amended
11 13 Sub clause “a’- No Change
Sub clause ‘b’- No Change
Sub clause '¢’- Format specified
Sub clause 'd’- No change
12 14 Sub clause “a’- No Change
Sub clause ‘b’- Format specified
12(a) 15 No change
13 16 No Change
- 17 Newly Inserted
14 18 Sub clause “a-c’- No Change
Sub clause ‘d’- Amended
Sub clause ‘e-f’- No Change
15 19 Amended
16 20 Sub clause “a’- No Change
Sub clause 'b’- Amended
17 21 17(a-e) substituted by 21(a)- Amended
17(f) substituted by 21(b)- Amended
17(g) substituted by 21(c)- Amended
17(h) substituted by 21(d)- Amended
17(i-m) substituted by 21(e-i)- No change
17A 22 No Change
18 23 No Change
19 24 Amended
20 25 No Change
21 26 No Change
22 27 Amended
- 28 Newly Inserted
- 29 Newly Inserted
23 30 No Change
24 31 Sub clause ‘a” - No Change
Sub clause ‘b’ - No Change
Sub clause ¢’ - Amended
25 32 Sub clause ‘a” - No Change
Sub clause ‘b’ - No Change
Sub clause 'c to e’ - Newly Inserted
26 33 Amended
27 34 Sub clause (a) - Amended
Sub clause (b) - Newly Inserted
Sub clause (c) - Newly inserted
28 35 Amended
29 36 Amended
30 37 Amended
31 38 Amended
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- 39 Newly Inserted
32 40 Amended
- 41 Newly Inserted

1.3. What is the mode of furnishing audit report u/s 44AB of the Income Tax Act,
1961?

Report of audit u/s 44AB is required to be furnished electronically [Notification
No. 34 /2013/ F.No.142/5/2013-TPL dated 1' May, 2013] - (Please refer Annexure
=)

E-Utility for preparation and uploading tax audit report is available on www.
incometaxindiaefilling.gov.in under the head forms (other than ITR).

1.4. Who can Conduct “Audit” (analysis of Explanation (i) of section 44AB of the
Income Tax Act, 1961)

That vide Notification No, 33/2014 dated 25.07.2014, the furnishing of scope
audit report has been clearly confined to “accountant” as having the meaning
below sub-section (2) of section 288; which means

“accountant” means a Chartered Accountant within the meaning of the Chartered
Accountants Act, 1949, and includes, in relation to any State, any person who by
virtue of the provisions of section 226(2) of Companies Act, 1956, is entitled to
be appointed to act as an auditor of companies registered in that State._

1.4.1 Prior to this Notification No, 33/2014 dated 25.07.2014, below
mentioned were allowed to give audit report

i. achartered accountant within the meaning of the Chartered Accountants
Act, 1949 (38 of 1949); or

ii. any person who, in relation to any State, is, by virtue of the provisions
of sub-section (2) of section 226 of the Companies Act, 1956 (1 of 1956),
entitled to be appointed to act as an auditor of companies registered in
that State; or

iii. any person who is, by virtue of any other law, entitled to audit the
accounts of the assessee for the relevant previous year.

Therefore earlier, any person who was, by virtue of any other law, entitled
to audit the accounts of the assessee for the relevant previous year was also
entitled to conduct tax audit u/s 44AB. However, under the revised Forms,
reference to section 44AB is given wherein only an Accountant within the
meaning of section 288 can conduct tax auditu/s 44AB which does notinclude
such other person. Section 288(2) refers to section 226(2) of Companies Act,
1956 i.e. Section 141 of Companies Act, 2013, Corresponding amendment
has not been made in Income Tax Act, 1961. Restricted State Auditors earlier
qualified to be auditors of companies u/s 226(2) of the Companies Act, 1956
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are no longer qualified u/s 141 of Companies Act, 2013. Under section 141
of Companies Act, 2013, only a Chartered Accountant is qualified to conduct
audit of companies.

Section 44AB stipulates that only Chartered Accountants should perform
the tax audit. This section does not stipulate that only the statutory auditor
appointed under the Companies Act or other similar Statute should perform
the tax audit. As such the tax audit can be conducted either by the statutory
auditor or by any other chartered accountant in full time practice.

In a case where statutory auditor is not appointed, where it is required by
statute for their appointment, in such a circumstance the tax auditor appointed
under section 44AB can complete his audit without waiting for statutory audit
report on the accounts audited by the statutory auditors. The tax auditor in
such cases will have to conduct the financial audit as well in order to enable
him to certify whether or not the accounts reported upon by him give a true
and fair view of the state of affairs of the assessee whose accounts are audited
by him under section 44AB. And the tax auditor provides his report in Form
No. 3CB and to certify the relevant particulars in Form No.3CD.

While accepting tax audit assignment of any assessee, “Code of Ethics”
Chapter-VII “Appointment of an Auditor in case of non-payment of
undisputed fees” and the Council Guidelines No.1-CA(7)/02/2008, dated
8th August, 2008, needs to be kept in view. A chartered accountant should
not accept the tax audit of a person to whom he is indebted for more
than rupees ten thousand. Further member of the Institute in practice
shall be deemed to be guilty of professional misconduct, if he accepts the
appointment as statutory auditor of Public Sector Undertaking/ Government
Company /Listed Company and other Public Company having turnover of
Rs. 50 crores or more in a year and accepts any other work or assignment
or service in regard to the same undertaking/company on a remuneration
which in total exceeds the fee payable for carrying out the statutory audit of
the same undertaking/company. The term “other work(s)” or “service(s)”
or “assignment(s)” shall include Management Consultancy and all other
professional services permitted by the Council pursuant to Section 2(2)(iv) of
the Chartered Accountants Act, 1949 but shall not include: -

* Audit under any other statute;
* Certification work required to be done by the statutory auditors; and
* Any representation before an authority.

The obligation for tax audit has been specified in section 44AB of the Income-
tax Act, 1961, it will be considered as an audit under any other statute for the
purpose of this notification and thus the above restriction shall not apply in
respect of tax audit.
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1.4.2 Other Considerations

1.

10.

The tax audi®tor should obtain from the assessee a letter of appointment
for conducting the audit as mentioned in section 44AB.

The tax auditor is required to upload the tax audit report directly in the
e-filing portal. In case of joint auditors, management representation has
to be obtained about responsibility of uploading Tax Audit Report & ITR
by particular auditor.

The appointment of the auditor for tax audit in the case of a company
need not be made at the general meeting of the members. It can be made
by the Board of Directors or even by any officer, if so authorised by the
Board in this behalf.

The appointment in the case of a firm or a proprietary concern can
be made by a partner or the proprietor or a person authorised by the
assessee.

Itis possible for the assessee to appoint two or more chartered accountants
as joint auditors for carrying out the tax audit, in which case, the audit
report will have to be signed by all the chartered accountants. In case of
disagreement, they can give their reports separately. (Refer: Para 12 of the
SA 299 “Responsibility of Joint Auditors” issued by ICAI)

The Act does not prohibit a relative or an employee of the assessee being
appointed as a tax auditor under section 44AB. However, a chartered
accountant should not express his opinion on financial statements of any
business or enterprise in which he, his firm or a partner in his firm has a
substantial interest.

A chartered accountant who is responsible for writing or maintenance
of the books of account of the assessee should not audit such accounts
(including tax audits). This principle will apply to the partners of such a
member as well as to the firm in which he is a partner.

The audit of accounts of a Firm of chartered accountants, under section
44AB, cannot be conducted by any partner or employee of such a firm.

A chartered accountant/ firm of chartered accountants, who is appointed
as tax consultant of the assessee, can conduct tax audit under section 44AB.
But an internal auditor of the assessee cannot conduct tax audit if he is an
employee of the assessee.

The tax auditor cannot be removed on the ground that he has given an
adverse audit report or the assessee has an apprehension that the tax
auditor is likely to give an adverse audit report. If there is any unjustified
removal of tax auditors, the Ethical Standards Board constituted by the
Council of the Institute if approached, may intervene in such cases.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

No other chartered accountant should accept the audit assignment if
the removal of his predecessor is not on valid grounds. However, the
management can remove the tax auditor on the ground such as late
submission of report.

Before accepting a tax audit, the chartered accountant should take into
consideration the specified limit for accepting tax audit assignments
i.e. a chartered accountant already in practice, is deemed to be guilty of
professional misconduct if, he accepts more than 60 tax audit assignments
relating to an assessment year.

Audit of books of account of persons carrying on businesses covered
by sections 44AD and 44AE, is not included in the aforesaid maximum
limit.

Audit prescribed under any statute which requires the audit report in
the form as prescribed under section 44AB of the Income-tax Act, shall
not be considered for the purpose of reckoning the specified number of
tax audit assignments if the turnover of the auditee is below the turnover
limit specified in section 44AB of the Income-tax Act, 1961. For instance,
audit under section 44AD, audit under DVAT, 2004 (for turnover up to
Rs. 1crore) etc. will not be considered for inclusion in the present limit
of 60 audits.

In case, a member is a partner in a firm of chartered accountants in
practice, the ceiling of 60 tax audit assignments shall be computed with
reference to each of the partner in the said firm.

Where any partner of the firm of chartered accountants in practice is also
a partner of any other firm or firms of chartered accountants in practice,
the ceiling limit of 60 shall apply with reference to all the firms together
in relation to such a partner.

Similarly, where any partner accepts one or more tax audit assignments
in his individual capacity, the total number of such assignments under
section 44AB which may be accepted by him whether directly in his
individual capacity or as partner in one or more firms of chartered
accountants in practice shall not exceed 60 tax audit assignments.

If two chartered accountants already in practice or two of such chartered
accountants are appointed as joint tax auditors, then the assignment will
have to be included in the case of both the members and firms separately.

It is, however, clarified that the audit of an assessee’s head office and
branch office(s) shall be regarded as one tax audit assignment.

The audit of one or more branches of the same concern by one chartered
accountantin practice shall be construed as only one tax auditassignment.
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1.5. What is the specified date up to which the report under Section 44AB of the
Income Tax Act, should be furnished. (Analysis of Explanation (ii) of Section
44AB of the Income Tax Act, 1961)

“Specified date”, in relation to the accounts of the assessee of the previous year
relevant to an assessment year, means the due date for furnishing the return of
income under sub-section (1) of section 139 of the Act.

* Note: vide Order U/s 119 of the Income-tax Act, 1961 dated 20.08.2014, the due
date for obtaining and furnishing of the report of audit under section 44AB of
the Act for Assessment Year 2014-15 in case of assessees who are not required to
furnish report under section 92E of the Act from 30th day of September, 2014 to
30™ day of November, 2014. (For order please refer Annexure - II)

Here in the issue involved is that the Income Tax Act provides for furnishing of tax
audit report till the specified date u/s 139(1) i.e. the date of filling of return of income,
whereas vide the respective Order U/s 119 of the Income-tax Act, 1961 the date of
furnishing of report u/s 44AB has been extended, which will not serve any purpose since
the Act provides for submission of report till specified date, which is still 30.09.2014 and in
view of bare provisions of law the report of tax audit should be furnished by 30.09.2014.

Another issue is whether without putting the date of Tax Audit, return of income will be
accepted or not, in this case under the head Audit information in ITR - 4 fill the information
as under:

a. Areyou liable to maintain accounts as per section 44AA - Yes / No - As may
be applicable

b.  Areyouliable for audit under section 44AB - Yes / No - As may be applicable

If liable for audit u/s 44AB, whether the accounts have been audited by an
accountant? If yes, furnish the following information below - NO. (Please fill
no in case tax audit report not obtained).

1.6. Scope of term “Business” and “profession”.

1.6.1. Section 2(13) of the Income Tax Act, 1961 defines “business” as under:

“Business” includes any trade, commerce or manufacture or any adventure or
concern in the nature of trade, commerce or manufacture;

Below mentioned are from the judicial pronouncements dealing with the
world “business”:

a. Buisness is real, substantial & organized course of activity - The word
‘business” connotes some real, substantial and systematic or organised
course of activity or conduct with a set purpose. The question, whether a
particular source of income is business or not must be decided according
to ordinary notions as to what a business is - Narain Swadeshi Wog.
Mills v. CEPT [1954] 26 ITR 765 (SC) see also CIT v. Prabhu Dayal [1971]
82 ITR 804 (SC), CIT v. Distributors (Baroda) (P.) Ltd. [1972] 83 ITR 377
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(SQ), CIT v. Saurasthra Cement & Chemical Industries Ltd. [1973] 90 ITR 170
(Guj.).

b. Business should be understood broadly- Mazagaon Dock Ltd. v. CIT/
CEPT [1958] 34 ITR 368 (SC).

c. Business implies continuous activity - ‘business’ implies continuous
activity in carrying on a particular trade or vocation, it may also include
an activity which may be called ‘quiescent’ - CIT v. Calcutta National Bank
Ltd. [1959] 37 ITR 171 (SC), CIT v. A. Dharma Reddy [1969] 73 ITR 75 (SC).

d. Activity with an object to earn profit - The word ‘business’ is not defined
exhaustively in the Income-tax Act, but it denotes an activity with the
object of earning profit. To say that a business is being carried on, means
no more than that profit is to be earned by a process of production
- Senairam Doongarmall v. CIT [1961] 42 ITR 392 (SC). Sole Trustee, Loka
Shikshana Trust v. CIT [1975] 101 ITR 234 (SC).

e. Activity undertaken regularly by the application of labour and skill -
The word “business’ is one of wide import and it means an activity carried
on continuously and systematically by a person by the application of
his labour and skill with a view to earning an income - Barendra Prasad
Ray v. ITO [1981] 129 ITR 295 (SC).

f. Dealing in real estate is also business - The definition of ‘business’
in section 2(13) is of wide amplitude and it can embrace within itself
dealing in real property as also the activity of taking a property on lease,
setting up a market thereon and letting out shops and stalls in the market
- 5.G. Mercantile Corpn. (P.) Ltd. v. CIT [1972] 83 ITR 700 (SC).

g. Business and profession are two mutually exclusive terms - Though
the word “business’ is a word of wide import, it would not take in its
ambit activities which may constitute “profession’. This is because the
two expressions ‘business” and “profession” have been used in the Act in
mutually exclusive sense. CIT v. Lallubhai Nagardas & Sons[1993] 204 ITR
93 (Bom.).

h. Business involves different forms - Production of goods from raw
material, buying and selling of goods to make profits and providing
services to others are different forms of “Business”. Profits arising
therefrom are therefore chargeable to tax under the head “profits and
gains of business or profession”. Mazagaon Dock Ltd. v. CIT [1958] 34
ITR 368 (SC), W.L. Knopp v CIT [1948] 16 ITR 398 (Mad).

i. ‘Trade’ in its primary meaning is the exchanging of goods for goods
or goods for money; in its secondary meaning it is repeated activity in
the nature of business carried on with a profit motive, the activity being
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manual or mercantile, as distinguished from the literal arts or learned
professions or agriculture - State of Punjab v. Bajaj Electricals Ltd. [1968] 70
ITR 730 (SC), Business includes trade - State of Punjab v. Bajaj Electricals
Ltd [1968] 70 ITR 730 (SC).

j.  ‘The expression ‘in the nature of trade’” appearing in the definition of
‘business” in section 2(13) postulates the existence of certain elements in
the adventure which in law would invest it with the character of trade or
business - G. Venkataswami Naidu & Co. v. CIT [1959] 35 ITR 594 (SC).

k. When section 2(13) refers to an adventure in the nature of trade, it
clearly suggests that the transaction cannot properly be regarded as
trade or business. and so, even an isolated transaction can satisfy the
description of an adventure in the nature of trade - Estate Investment Co.
Ltd. v. CIT [1980] 121 ITR 580 (Bom.).

l.  The very word “venture’ connotes chance plus risk - CIT v. Smt. Minal
Rameshchandra [1987] 30 Taxman 282/167 ITR 507 (Guj.).

1.6.2. Section 2(36) of the Income Tax Act, 1961 defines “profession” to include
vocation:

Below mentioned are from judicial pronouncement dealing with the word

“profession”

a. Profession is a word of wide import and includes “vocation” which is
only a way of living. - CIT v. Ram Kripal Tripathi [1980] 125 ITR 408 (All).

b. The expression “profession” involves the idea of an occupation requiring
purely intellectual skill or manual skill controlled by the intellectual skill
of the operator, as distinguished from an operation which is substantially
the production or sale or arrangement for the production or sale, of
commodities. - CIT Vs. Manmohan Das (Deceased) [1966] 59 ITR 699 (SC),
CIT v. Ram Kripal Tripathi [1980] 125 ITR 408 (All).

c. Vide Notifications No. SO-18(E) dated 12.1.1977, No. SO 2675 dated
25.9.1992 and No. SO 385(E), dated 4.5.2001, below mentioned are
notified as profession for the purpose of Section 44AA:

(i) Accountancy

(ii) Architectural

(iif) Authorised Representative
(iv) Company Secretary

(v) Engineering

(vi) Film Artists/Actors, Cameraman, Director, Singer, Story-writer,
editor, singer, lyricist, dress designer etc.
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1.7. Scope of word “Sales

(vii) Interior Decoration
(viii) Legal

(ix) Medical

(x) Technical Consultancy
(

xi) Information Technology

"o,

turnover” & "Gross receipts”?

The term “sales”, “turnover” or “gross receipts” are not defined in the Act,
and therefore the meaning of the aforesaid terms has to be considered for the
applicability of the section, below mentioned are the consideration for evolving

V/Z7i

the meaning of words “sales”, “turnover” or “gross receipts”, as under:

a.

The words “Sales”, “turnover” and “gross receipts” are commercial terms
and it is now well settled that they have to be construed in a commercial sense
and in accordance with generally accepted accounting principles (Chellapalli
Sugars Ltd., v. CIT 98 ITR 167 SC).

Asper Central Sales Tax Act, 1956 turnover is defined as “turnover” used in relation
to any dealer liable to tax under this Act means “the aggregate of the sale prices
received and receivable by him in respect of sales of any goods in the course of
inter-State trade or commerce made during any prescribed period and determined
in accordance with the provisions of the Act and rules made there under”. Further,
section 8A(1) of the said Act provides that in determining turnover, deduction of
sales tax should be made from the aggregate of sales price.

As per Section. 2(91) of the Companies Act, 2013, the word turnover means
- “turnover” means the aggregate value of the realisation of amount made from the
sale, supply or distribution of goods or on account of services rendered, or both, by
the company during a financial year;”

1.7.1. Turnover

The term “turnover” has been understood for the purpose of Section. 44AB to
mean:

a. The aggregate amount for which sales are effected or services rendered
by an enterprise. In case the sales price are inclusive of sales tax and
excise duty, then no adjustment in respect thereof should be made for
considering the quantum of turnover.

b. Trade discounts can be deducted from sales but not the commission
allowed to third parties. In case assessee is following the practice of
crediting the Excise duty and / or sales tax recovered separately to Excise
duty or Sales tax Account (being separate accounts) and payments to
the authority are debited in the same account, then the same will not be
included in the turnover.
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c. Sales of scrap shown separately under the heading ‘miscellaneous
income” will form part of turnover.

d. Further, the words “Sales”, “Turnover” and “Gross receipts” are
commercial terms. They should be understood in view of provisions
of Section 145(1), which provides that income chargeable under the
head “Profits and gains of business or profession” or “Income from
other sources” should be computed in accordance with either cash or
mercantile system of accounting regularly employed by the assessee.
And as such the method of accounting followed by the assessee is also
relevant for the determination of sales, turnover or gross receipts.

In view of discussion / principles as emerged here in above, a few typical
situations are given below:

Whether different types of discounts allowed will form part of turnover?

()
(i)

(iif)

(iv)

Trade Discount: Discount allowed in the sales invoice will not form part of
turnover for determination of quantum of turnover.

Turnover Discount: Turnover discount is given to a customer in case of larger
sales. This being dependent on the turnover, as per trade practice, this should
be deducted from out of turnover even if the same is allowed at periodical
intervals by separate credit notes.

Cash Discount: Cash discount which is not allowed in a cash memo/sales
invoice is in the nature of a financing charge and therefore the same should
not be deducted from the figure of turnover.

Special rebate: Special rebate allowed to a customer can be deducted from the
sales if it is in the nature of trade discount. If it is in the nature of commission
on sales, the same cannot be deducted from the figure of turnover.

Other considerations while determining quantum of turnover for the purpose of
Section 44AB.

()

Value of sales returns should be deducted from turnover even if the returns
are from the sales made in the earlier year/s.

Sale proceeds of any shares, securities, debentures, etc., held as investment
will not form part of turnover.

Sale proceeds of fixed assets will not form part of turnover.

) Sale proceeds of investment property will not form part of turnover.

Determination of turnover in case of commission agent / consignee - In
this case, it is to be seen whether the property in goods, risks attached to
goods or ownership of the goods belonged to commission agent / consignee
immediately before the transfer by him to third person. If yes, the commission
agent / consignee, as the case may be, the sale price received/receivable by
him shall form part of his sales/turnover. If no the relevant sale price shall
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not form part of the sales/turnover of the commission agent and/or the
consignee as the case may be. [Please see, CBDT Circular No.452 dated 17
March, 1986].

(vi) In case of share brokers or sub broker, only brokerage is to be taken into
account for determining the quantum of turnover. If, however, the broker’s
undertaking share transaction on his personal account, the sale value should
also be taken into account for the purpose of limit under section 44AB.

(vii) The turnover or gross receipts in respect of transactions in shares, securities
and derivatives:

a.

Speculative transaction: In a speculative transaction, the contract for
sale or purchase which is entered into is not completed by delivery so as
to result in the sale as per value of contract note. The contract is settled
otherwise and squared up by paying out the difference which may be
positive or negative. As such, in such transaction the difference amount
is “‘turnover’. In speculative transactions though the contract notes are
issued for full value of the purchased or sold asset, the entries in the
books of account are made only for the difference. And therefore, the
aggregate of both positive and negative differences is to be considered
as the turnover of such transactions for determining the liability to audit
vides section 44AB.

Derivatives, futures and options : Such transactions are completed
without the delivery of shares or securities. In respect of derivatives,
futures and options the contract notes are issued for the full value of
the asset purchased or sold but entries in the books of account are made
only for the differences. The turnover in such types of transactions is to
be determined as follows:

i.  The total of favourable and unfavourable differences to be taken as
ii. Premium received on sale of options, to be included in turnover.

Delivery based transactions: The total value of the sales is to be
considered as turnover.

(viii) Determination of transaction of purchase and sale of shares whether stock
in trade or investment - Question of fact will depend upon the nature of
transactions, frequency, and volume of transactions. In order to understand
the concept, below mentioned Judgments may be referred to

a.

b.

CIT v. PKN and Co. Ltd (1966) 60 ITR 65 (SC)
CIT vs. Sutlej Cotton Mills Supply Agency (1975) 100 ITR 706 (SC)
G. Venkataswamy Naidu v. CIT (1959) 35 ITR 594 (SC)

Asst. CIT v. Om Prakash Arora [2011] 16 taxmann.com 396 (ITAT-Delhi)
- Following principles, can be applied on the facts of a case to find out
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whether transaction(s) in question are in the nature of trade or are merely
for investment purposes:

What is the intention of the assessee at the time of purchase of the
shares (or any other item? This can be found out from the treatment it
gives to such purchase in its books of account. Whether it is treated as
stock-in-trade or investment. Whether shown in opening/closing stock or
shown separately as investment or non-trading asset.

Whether assessee has borrowed money to purchase and paid interest
thereon? Normally, money is borrowed to purchase goods for the purposes
of trade and not for investing in an asset for retaining.

What is the frequency of such purchases and disposal in that
particular item? If purchase and sale are frequent, or there are substantial
transactions in that item, it would indicate trade. Habitual dealing in that
particular item is indicative of intention of trade. Similarly, ratio between
the purchases and sales and the holdings may show whether the assessee
is trading or investing (high transactions and low holdings indicate trade
whereas low transactions and high holdings indicate investment).

Whether purchase and sale 1is for realizing profit or purchases are
made for retention and appreciation in its value ? Former will indicate
intention of trade and latter, an investment. In the case of shares whether
intention was to enjoy dividend and not merely earn profit on sale and
purchase of shares. A commercial motive is an essential ingredient of trade.

How the value of the items has been taken in the balance sheet? If
the items in question are valued at cost, it would indicate that they are
investments and where they are valued at cost or market value or net
realizable value (whichever is less), it will indicate that items in question
are treated as stock-in-trade.

How the company (assessee) is authorized in memorandum
of association/articles of association? Whether for trade or for
investment? If authorized only for trade, then whether there are separate
resolutions of the board of directors to carry out investments in that
commodity and vice versa.

It is for the assessee to adduce evidence to show that his holding
is for investment or for trading and what distinction he has kept
in the records or otherwise, between two types of holdings. If the
assessee is able to discharge the primary onus and could prima facie show
that particular item is held as investment (or say, stock-in-trade) then onus
would shift to revenue to prove that apparent is not real.
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m  The mere fact of credit of sale proceeds of shares (or for that matter any
other item in question) in a particular account or not so much frequency of
sale and purchase of shares, will alone be sufficient to say that assessee was
holding the shares (or the items in question) for investment.

m  One has to find out what are the legal requisites for dealing as a
trader in the items in question and whether the assessee is complying
with them. Whether it is the arqument of the assessee that it is violating
those legal requirements, if it is claimed that it is dealing as a trader in that
item ? Whether it had such an intention (to carry on illegal business in that
item) since beginning or when purchases were made?

m It is permissible as per the CBDT’s Circular No. 4 of 2007 dated 15-
6-2007 (for circular please refer - Annexure -XI) that an assessee
can have both portfolios, one for trading and other for investment
provided it is maintaining separate account for each portfolio, there
are distinctive features for both and there is no intermingling of
holdings in the two portfolios.

m  Notoneor two factors out of above alone will be sufficient to come to a definite
conclusion but the cumulative effect of several factors has to be seen.

1.7.2. Gross Receipts

The term “gross receipts” is also not defined in the Act. It will include all
receipts whether in cash or in kind arising from carrying on of the business
which will normally be assessable under the head “profits and gains from
business and profession” under the Income Tax Act, 1961. Following items
are included in the term “gross receipts”:

a.

Profits on sale of a licence granted under the Imports (Control) Order,
1955 made under the Imports and Exports (Control) Act, 1947;

Cash assistance (by whatever name called) received or receivable by any
person against exports under any scheme of the Government of India;

Any duty of customs or excise re-paid or repayable as drawback to any
person against exports under the Customs and Central Excise Duties
Drawback Rules, 1995;

The aggregate of gross income by way of interest received by the money
lender;

Commission, brokerage, service and other incidental charges received in
the business of chit funds;

Reimbursement of expenses incurred (e.g. packing, forwarding, freight,
insurance, travelling etc.), in case if credited to separate account then
only the net surplus to be considered.
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The net exchange rate difference on export sales, in case if credited to
separate account then only the net surplus to be considered.

Hire charges of cold storage;
Liquidated damages;
Insurance claims - except for fixed assets;

Sale proceeds of scrap, wastage etc. unless treated as part of sale or
turnover, whether or not credited to miscellaneous income account;

Gross receipts including lease rent in the business of operating lease;
Hire charges and instalments received in the course of hire purchase;
Advance received and forfeited from customers.

Fair market value of any benefit or perquisite derived by the assessee
in course of business or profession for example; fair market value of
material received by the contractor from the contractee during the course
of execution of contract.

Any other additional material / benefit received by the assessee free of
cost for achieving various targets.

The below mentioned items do not form part of “gross receipts in business”
for purposes of section 44AB:

a.

=

o o N

lma)

Sale proceeds of fixed assets including advance forfeited, if any;

Sale proceeds of assets held as investments;

Rental income unless the same is assessable as business income;
Dividends on shares except in the case of an assessee dealing in shares;
Income by way of interest unless assessable as business income;

Reimbursement of customs duty and other charges collected by a clearing
agent;

In the case of a recruiting agent, the advertisement charges received by
him by way of reimbursement of expenses incurred by him;

In the case of a travelling agent, the amount received from the clients
towards payment to the airlines, railways etc. If however, the travel
agent is undertaking a package tour and charges a consolidated sum
for transportation, boarding and lodging and other facilities, then the
amount received from the client should form part of gross receipts;

In the case of an advertising agent, the amount of advertising charges
recovered on account of reimbursement will not form part of gross
receipts. But if the advertising agent books the advertisement space in



20 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

bulk and recovers the charges from different clients, in such a case the
amount recovered by him will form part of his gross receipts;

Share of profit of a partner of a firm in the total income of the firm
excluded from his total income under section 10(2A) of the Income-tax
Act;

In the case of professionals, such as solicitors, advocates or chartered
accountants - the term “gross receipts” would mean to include all receipts
arising from carrying on of the profession. However, out of pocket
expenses received if collected separately either in advance or otherwise,
should not form part of the “gross receipts” since such out of pocket
expenses received in advance are credited in a separate client’s account
and utilised for making payments for stamp duties, registration fees,
counsel’s fees, travelling expenses etc. on behalf of the clients. If, such
out of pocket expenses are not specifically collected but are included/
collected by way of a consolidated fee, the whole of the amount so
collected shall form part of gross receipts.

1.7.3. Issues involving consideration of quantum of turnover for the purpose of

a.

Section 44AB of the Income Tax Act, 1961.

In case where assessee carries on more than one business activity, the
results of all business activities in the form of sales, turnover and/or
gross receipts should be clubbed together. Let’s understand this with the
help of an example. A carries on two businesses, Business A & Business
B and also carries profession P.

1. Situation - |

Particulars Turnover (Rs.)
Buisness A (Eligible u/s 44AD) 50,00,000
Buisness B (Not Eligible u/s 44AD) 40,00,000
Profession P 21,00,000

Total turnover from business A&B - Rs. 90,00,000/ -
Total Receipts from Profession - Rs. 21,00,000/ -

No Tax Audit u/s 44AB, in case option available u/s 44AD exercised. In case
profit is claimed below permissible limit u/s 44AD business A than Tax
Audit u/s 44AB will be mandatory.
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2. Situation - Il

Particulars Turnover (Rs.)
Buisness A (Eligible u/s 44AD) 50,00,000
Buisness B (Not Eligible u/s 44AD) 60,00,000
Profession P 21,00,000

Total turnover from business A&B - Rs. 1,10,00,000
Total Receipts from Profession - Rs. 21,00,000
Yes, Tax Audit u/s 44AB mandatory. However in respect of business A

assessee may exercise option available u/s 44AD.

3. Situation - Il

Particulars Chapter 4: Important Formats
Buisness A (Eligible u/s 44AD) 50,00,000
Buisness B (Not Eligible u/s 44AD) 60,00,000
Profession P 27,00,000

Total turnover from business A&B - Rs. 1,10,00,000
Total Receipts from Profession - Rs. 27,00,000
Yes, Tax Audit u/s 44AB mandatory. However in respect of business A

assessee may exercise option available u/s 44AD.

4. Situation - IV

Particulars Turnover (Rs.)
Buisness A (Eligible u/s 44AD) 50,00,000
Buisness B (Not Eligible u/s 44AD) 40,00,000
Profession P 27,00,000

Total turnover from business A&B - Rs. 90,00,000
Total Receipts from Profession - Rs. 27,00,000

Yes, Tax Audit u/s 44AB mandatory. However in respect of business A
assessee may exercise option available u/s 44AD.

b. Inacase where gross receipts from profession are less than Rs. 25,00,000
Section 44AB shall not apply. In such a case if AO, wants for any reasons
the audited accounts, he should pass order u/s 142(2A).

c. Turnover of two or more firm cannot be clubbed in case they have
common partners or same partners, since partnership firms are
independent assesses.
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d. Section 44AB makes no distinction between resident and non resident.
In case non resident carrying on a profession having receipts of more
than 25,00,000, Section 44AB will apply, (in respect of income accruing /
arising from operations in India).

e. In case a person is carrying on two or more profession together then
receipts from all profession should be clubbed to determine the limit.
However Karnataka High Court in Asstt CIT v Dr. K. Satish Shetty
[2010] 188 Taxmann 32, held that the limit of Rs. 1 crore must be applied
business wise.

f. In case the business covered by section 44B or 44BBA, turnover of such
business is to be excluded.

g. In case of partnership firm since each firm is an independent assessee,
therefore, the figures of sales of each firm will have to be considered
separately.

h. “Every person” for the purpose of Section 44AB shall not include
companies or other artificial persons. [ ITO v. Ashalok Nursing Home
(P) Ltd [2006] 156 Taxmann 86 (Delhi)(Mag)

1.8. Penalty provisions in case of the failure of a person, to get his accounts
audited in respect of any previous year or to furnish a copy of such report as
required under section 44AB.

In order to ensure proper compliance with section 44AB, section 271B has been
enacted which reads as under:-

“Failure to get accounts audited

271B. If any person fails to get his accounts audited in respect of any previous year or years
relevant to an assessment year or furnish a report of such audit as required under section
44AB, the Assessing Officer may direct that such person shall pay, by way of penalty, a
sum equal to one-half per cent of the total sales, turnover or gross receipts, as the case may
be, in business, or of the gross receipts in profession, in such previous year or years or a
sum of one hundred fifty thousand rupees, whichever is less.”

Therefore, the failure of a person to get his accounts audited in respect of any
previous year or furnish a copy of such report as required under section 44AB may
attract a penalty equal to 0.5% of the total sales, turnover or gross receipts, or Rs.1.5
lakh, whichever is less. However, in view of the specific provisions contained in
section 273B, no penalty is imposable under section 271B on the assessee for the
above failure if he proves that there was reasonable cause for the said failure.

‘Reasonable cause” held by Honble ITAT for not levying penalty u/s 271B

a. Auditcould notbe completed in time due to voluminous work and non receipt
of bank statements in time would be a ‘reasonable cause’ for the purpose of
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Section 44AB of the Income Tax Act, 1961. [DCIT v. Machino Techno Sales (P)
Ltd., 62 ITD 225 (Cal)™]

b. Delay on the part of the accountant in completing the audit work before the
specified date on account of his prior professional commitments constituted
a reasonable cause for the failure of the assessee to obtain the audit report as
required u/s 44AB within the specified date. [ACIT v Gayatri Traders, 58 ITD
121 (Hyd) (SB)]

c. Justification accepted during immediately previous year that audit report
delayed due to seizure and retention of books, the same reason also justifies
for delay in completion of audit for A.Y. 1986-87, even though books of
account of the said A.Y. were not seized. [ACIT v Roopali Dyeing & Printing
Works, 86 Taxmann 124 (Ahd.) (Mag)]

d. Existence of dispute between partners of assessee firm would constitute
a reasonable cause for delay in getting audit report u/s 44AB. [Allied
Distributors vs. ITO, 89 Taxmann 205 (Cal) (Mag)]

e. Delay in getting audit report u/s 44AB due to reappointment of another
auditor on resignation of previous auditor was held as a reasonable cause for
not levying penalty u/s 271B. [Progressive Construction (P) Ltdv. ITO 20 ITD
182 (Hyd).]

1.9 Whether Tax Audit applicable where Income is Exempt u/s 10?

Issue involves here is whether the below mentioned institutions will have to
comply with the requirements of Section 44AB, if their turnover exceeds Rs.
lcrore:

(i) Trusts / associations / institutions enjoying exemptions u/s 10(21), 10(23A),
10(23B), 10(23BB), 10(23C) or 11.

(ii) Cooperative Societies carrying on business enjoying deduction u/s 80P.

As per the rulling of Hon’ble ITAT in the case of ACIT v. India Magnum
Fund [2002] 81 ITD 295 (Mum), if entire income of the assessee is exempt
u/s 10, he will not be liable to tax audit u/s 44AB despite his turnover or
gross receipts exceeds Rs. 1 Crore, since the heading of chapter III is ‘Incomes
which do not form part of total income” and as such provisions of Section
44AB cannot and do not have any application in relation to incomes which
are enumerated under chapter III and are expressly excluded from total
income................... "

However, vide Instruction No. 1988 of dated dated 19-10-2000., CBDT
clarified that provisions of Section 44AB shall not apply to political parties.

“1. The Board have received a representation regarding the applicability of
sections 44AB and 271B of the Income-tax Act, in the case of political
parties.
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2. The Board consulted the Ministry of Law and Justice and have been
advised that:

(i) Theidea of profession arises from a profit motive. In a political party,
as in any charitable institution, there is no private profit motive nor
a possibility of distribution of income among the members.

(i) Having kept such income of political parties, out of the total income,
under section 13A of the Act, the same income cannot be brought
to tax or penalty under some different provisions, nor a political
party can be put to restrictions other than those mentioned in the
exemption clause, i.e., section 13A of the Act.

3. Thus, the Board are of the view that the income of the political parties are
governed by the special provisions i.e. section 13A of the Income-tax Act, 1961,
and accordingly the provisions of Chapter IVD which are applicable for profits
and gains of business or profession cannot be applied in the cases of political
parties. Income of political parties from voluntary contributions cannot
be said to be income from profession so as to attract section 44AB or 271B
of the Income-tax Act.

4. However, the political parties will have to fulfil the requirement of
maintaining the accounts and getting them audited by an accountant, as
provided in section 13A of the Act to claim the benefit of exemption”.

* Agriculturist with no income under the head “Profits and Gains from Business
or Profession” is not required to get his accounts audited, even though his sale of
agricultural products exceeds Rs. 1 Crore.

1.10 Issues addressed via circulars, notifications & instructions in respect of Section
44AB of the Income Tax Act, 1961.

Q.1 Whether the provision of Section 44AB are applicable to commission
agents, arahtias, etc.?

Ans.Circular: No. 452 [F. No. 201/3/85-1T(A-1I)], dated 17-3-1986.- [for Circular
Please refer Annexure - 111]

“1. Section 44AB, as inserted by the Finance Act, 1984, casts an obligation on
every person carrying on business to get his accounts audited, if his total
sales, turnover or gross receipts, as the case may be, exceed Rs. 40 lakh in
any previous year relevant to the assessment year commencing on 1-4-
1985 or any subsequent assessment year.

2. The Board have received representations from various persons, trade
associations, etc., to clarify whether in cases where an agent effects
sales/turnover on behalf of his principal, such sales/turnover have to
be treated as the sales/turnover of the agent for the purpose of section
44AB.
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The matter was examined in consultation with the Ministry of Law. There
are various trade practices prevalent in the country in regard to agency
business and no uniform pattern is followed by the commission agents,
consignment agents, brokers, kachha arahtias and pacca arahtias dealing
in different commodities in different parts of the country. The primary
necessity in each instance is to ascertain with precision what are the express terms
of the particular contracts under consideration. Each transaction, therefore,
requires to be examined with reference to its terms and conditions and
no hard and fast rule can be laid down as to whether the agent is acting
only as an agent or also as a principal.

The Board are advised that so far as kachha arahtias are concerned, the
turnover does not include the sales effected on behalf of the principals and only
the gross commission has to be considered for the purpose of section 44AB. But
the position is different with regard to pacca arahtias. A pacca arahtia is not,
in the proper sense of the word, an agent or even del credere agent. The
relation between him and his constituent is substantially that between
the two principals. On the basis of various Court pronouncements,
following principals of distinction can be laid down between a kachha
arahtia and a pacca arahtia:

(1) A kachha arahtia acts only as an agent of his constituent and never
acts as a principal. A pacca arahtia, on the other hand, is entitled
to substitute his own goods towards the contract made for the
constituent and buy the constituent’s goods on his personal account
and thus he acts as regards his constituent.

(2) A kachha arahtia brings a privity contract between his constituent
and the third party so that each becomes liable to the other. The
pacca arahtia, on the other hand, makes himself liable upon the
contract not only to the third party but also to his constituent.

(3) Though the kachha arahtia does not communicate the name of his
constituent to the third party, he does communicate the name of
the third party to the constituent. In other words, he is an agent for
an unnamed principal. The pacca arahtia, on the other hand, does
not inform his constituent as to the third party with whom he has
entered into a contract on his behalf.

(4) The remuneration of a kachha arahtia consists solely of commission
and he is not interested in the profits and losses made by his
constituent as is not the case with the pacca arahtia.

(5) The kachha arahtia, unlike the pacca arahtia, does not have any
dominion over the goods.

The kachha arahtia has no personal interest of his own when he enters
into transaction and his interest is limited to the commission agent’s
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charges and certain out of pocket expenses whereas a pacca arahtia has a
personal interest of his own when he enters into a transaction.

(7) In the event of any loss, the kachha arahtia is entitled to be indemnified
by his principal as is not the case with pacca arahtia.

5. The above distinction between a kachha arahtia and pacca arahtia may also
be relevant for determining the applicability of section 44AB in cases of
other types of agents. In the case of agents whose position is similar to that of
kachha arahtia, the turnover is only the commission and does not include the sales on
behalf of the principals. In the case of agents of the type of pacca arahtia, on the other
hand, the total sales/turnover of the business should be taken into consideration for
determining the applicability of the provisions of section 44AB.

Judicial Analysis

EXPLAINED IN - In Jeyar Consultant & Investment (P.) Ltd. v. Assistant Commissioner
[1993] 46 ITD 71 (Mad.-Trib.), it was observed that it is ex facie clear from the CBDT
Circular No. 452 of 17-3-1986 which came to be issued in relation to kacha and pacca
arhatias, who are an integral part of the trading sector, that instructions issued by
the Board as respects kacha and pacca arhatias could not be applied to the case of the
assessee who has arranged finances for other for a fee. The assessee may choose to
label the fee as brokerage or even as commission. But the fee—or to use a generic
expression ‘receipt’ —could not be regarded as turnover proper.

RELIED ON IN - The above circular was relied on in ITO v. Shantilal Chunilal &
Co0.[1993] 45 ITD 581 (Pune - Trib.), with the following observations :

“. .. Further, reference was made by assessee to pages 52 to 54 which contains
Board’s Circular No. 452, dated 17-3-1986 which has been issued in connection
with section 44AB of the Income-tax Act, 1961. Reliance was placed on para 4 of
the said circular according to which the Board were advised that so far as kachha
arahatias were concerned, the turnover did not include sales effected on behalf of
the principals and only gross commission has to be considered for the purpose of
section 44AB. The submission of the learned counsel for the assessee was that the
case of the assessee is one of kachha arahatia and not a pucca arahatia and, therefore,
only gross commission has to be considered for the purpose of section 44AB of the
Income-tax Act, 1961. . .. The CIT (Appeals) has excluded the adat receipt as well
as interest receipt from the purview of turnover for the purpose of section 44AB.
Relying on the clarifications given by the Board in its Circular No. 452, dated
17-3-1986, he has categorised the assessee as kachha arahatia and he has charged
expenses incurred on such business which resulted in gross profit rate of 1.09 per
cent. Therefore, it is very much relevant to clinch the issue whether the assessee
is a kachha arahatia or not. Going by the clarification issued by the Board in the
aforesaid Circular No. 452, dated 17-3-1986 the case of the assessee fits in with the
kachha arahatia vis-a-vis case of pucca arahatia. . ..” (pp. 585-586).

REFERRED TO - In Manish Textiles v. ACIT [1991] 38 ITD 365 (Bom.).
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EXPLAINED IN - The above circular was explained in ACIT v. Hasmukh M. Shah
[2003] 85 ITD 99 (Ahd. - Trib.) with the observation that, “. . . . by applying the
principles laid down in the said circular, it is evidently clear that a stockbroker,
like a kachha arahatia in foodgrains is merely entitled to brokerage and does not
have any domain over the goods. The remuneration of a sharebroker, like a kachha
arahatia consists solely of brokerage and he is not interested in the profits and
losses made by his constituent. Similarly, like a kachha arahatia, a stockbroker acts
only as an agent of his constituent and never acts as a principal. So whatever be
the modalities of the transactions for the purchase and sale of shares made by the
sharebroker for and on behalf of his constituents, the position is undisputed that
a sharebroker does not have any interest whatsoever in the transactions except
brokerage for the services rendered by him in bringing the purchaser and seller
together.” (p. 103)

EXPLAINED IN - In Dy. CIT v. Mangal Dayak Chit Fund (P.) Ltd. [2005] 92 ITD 258
(Hyd. - Trib.) with the following observations:

“This circular supports the view that the method of accounting regularly followed
by the assessee and the trade or commercial practice plays a vital role in determining
as to what constitutes turnover in a particular business. (pp. 280-281)”

Q. 2 Which period to be followed for Tax Audit in case of companies having
accounting year other than financial year?

Ans Related Circular: No. 561, dated 22-5-1990 is reproduced below [for Circular
Please refer Annexure - IV]

“1. The Board have received representations regarding difficulties faced in
complying with the provisions of section 44AB of the Income-tax Act
in case of companies which follow an accounting period other than
financial year.

2. Section 3 of the Income-tax Act, inter alia, provides that with effect from
1st April, 1989, “previous year” for the purposes of that Act means
financial year immediately preceding the assessment year. In spite of
the introduction of a uniform previous year for purposes of income-tax,
some companies may adopt an accounting period other than the financial
year, say the calendar year, under the Companies Act for other purposes.

3. In such cases, a question has arisen as to whether, under section 44AB
of the Income-tax Act, the tax auditor can audit and certify the accounts
for the period for which accounts have been maintained under the
Companies Act (i.e., in this case the calendar year) or whether the tax
auditor will have to certify the accounts for the relevant financial year
which is the uniform accounting year for tax purposes.

4. The Board have considered the matter and are of opinion that as the income
of the previous year is chargeable to tax and, for the purpose of Income-tax Act,
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the previous year is the financial year, the tax auditor would have to carry out
the audit under section 44AB in respect of the period covered by the previous
year, i.e., the relevant financial year. The proviso to the aforesaid section 44AB,
therefore covers only the cases where the accounts are audited under any other
law in respect of the financial year. Where the accounting year is different from
the financial year, the proviso to section 44AB will not apply. Consequently,
the tax auditors would have to carry out the tax audit in respect of the period
covered by the relevant financial year and submit his report in Form 3CB as
required in rule 6G(1)(b) of the Income-tax Rules”.

Q.3 Mode of payment of taxes by assessee to whom provisions of Section 44AB
applies

Ans. e-payment of taxes made mandatory Vide NOTIFICATION NO. 34/2008,
DATED 13-3-2008, e payment of taxes made mandatory in the case of
corporate assesses & persons to whom provisions of Section 44AB applies.
(For Notification please see Annexure - V)S



CHAPTER 2

Comparative Analysis of
Revised Form 3CA/ 3CB/ 3CD

2.1 Form No. 3CA

Notification No. 33/2014[F.No0.133/1/2014-TPL] dated 25.07.2014 has amended
Income Tax Rules 1962 to substitute form no. 3CA, 3CB and 3CD. The revised form
3CA, 3CB and 3CD shall apply w.e.f. 25.07.2014, meaning thereby in respect of all tax
audit reports issued on or after 25.07.2014. Issue involved here is that, in case Balance
sheet & Tax audit is finalized in old format and signed prior to 25.07.2014 but the tax
audit not uploaded till 24.07.2014, in that case revised form 3CA /3CB and 3CD has to

be uploaded in suppression to earlier finalized Tax Audit.

Comparative Statement of Old and New Form 3CA

Old Form 3CA

New Form 3CA,
w.e.f. 25.07.2014

Remarks

FORM NO. 3CA
[See rule 6G(1)(a)]

FORM NO. 3CA
[See rule 6G(1)(a)]

Audit report under section
44 AB of the Income - tax Act,
1961, in a case where the
accounts of the business or
profession of a person have
been audited under any other
law

Audit report under section
44 AB of the Income - tax Act,
1961, in a case where the
accounts of the business or
profession of a person have
been audited under any other
law

1. * I/We report that the
statutory audit of .... [mention
name and address of the
assessee with permanent
account number| was
conducted by * me/us/M/s.
.... in pursuance of the
provisions of the....Act, and
*I/we annex hereto a copy of
* my/our/their audit report
dated ....along with a copy
each of -

1.*I / we report that the
statutory audit of M/s.....
(Name and address of the
assessee with Permanent
Account Number) was
conducted by *me / us /
M/s.....in pursuance of the
provisions of the.... Act, and
*I/we annex hereto a copy of
*my / our / their audit report
dated ....along with a copy of
each of :-

29
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Old Form 3CA

New Form 3CA,
w.e.f. 25.07.2014

Remarks

(a) the audited * profit and
loss account/income and
expenditure account for the
year ended on 31st March,....;

(a) the audited *profit and
loss account / income and
expenditure account for the

period beginning from ....to
ending on ....

Sub clause(a) to clause

1 amended to provide

period in respect of profit
and loss account / income
and expenditure account_
beginning from ....to ending
on .... instead of year ended on
31.03.....

Logic : To address broken
period accounts such as in

the case of dissolution, death,
liquidation, insolvency or any
on account of any other factor.

(b) the audited balance sheet as
at 31st March,....; and

(b) the audited balance sheet as
at, ....,and

(c) documents declared by
the said Act to be part of, or
annexed to, the * profit and
loss account/income and
expenditure account and
balance sheet.

(c) documents declared by
the said Act to be part of, or
annexed to, the * profit and
loss account / income and
expenditure account and
balance sheet.

2. The statement of particulars
required to be furnished
under section 44AB is annexed
herewith in Form No. 3CD.

2. The statement of particulars
required to be furnished
under section 44AB is annexed
herewith in Form No. 3CD.

3. In * my/our opinion and

to the best of * my/our
information and according to
explanations given to * me/
us, the particulars given in the
said Form No. 3CD and the
Annexure thereto are true and
correct.

3. In*my / our opinion and

to the best of * my / our
information and according

to examination of books

of account including other
relevant documents and
explanations given to *me / us,
the particulars given in the said
Form No.3 CD are true and
correct

subject to the following
observations/

qualifications, if any:

List provided in e-utility
(Please refer Note 1 to form
3CB here in below)

** Signed

**(Signature and stamp/Seal of

the signatory)

Stamp/ Seal of Signatory to
Tax Audit Report required

Date....Address....

Place.... Name of the

Date.... Full Address....

E-Utility also requires filling
Membership No. & FRN No.
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Old Form 3CA New Form 3CA, Remarks
w.e.f. 25.07.2014
Notes: Notes:
1. *Delete whichever is not 1. * Delete whichever is not
applicable. applicable
2. **This report has to be **This report has to be signed | Discussed in detail in Chapter
signed by- by a person eligible to sign the |-1
(i) a chartered accountant report as per the provisions of
within the meaning of the section 44AB of the Income Tax
Chartered Accountants Act, Act, 1961.
1949 (38 of 1949); or

(ii) any person who, in relation
to any State, is, by virtue of the
provisions of sub-section (2) of
section 226 of the Companies
Act, 1956 (1 of 1956), entitled
to be appointed to act as

an auditor of companies
registered in that State; or

(iii) any person who is, by
virtue of any other law,
entitled to audit the accounts
of the assessee for the relevant
previous year.

3. Where any of the 3. Where any of the
requirements in this Form is requirements in this Form is
answered in the negative or answered in the negative or
with qualification, give reasons | with qualification, give reasons
therefor. therefor.

4. The person, who signs this 4. The person, who signs this
audit report, shall indicate audit report, shall indicate
reference of his membership reference of his membership

number/ certificate of practice number/ certificate of practice
number/ authority under which | number/ authority under which
he is entitled to sign this report. | he is entitled to sign this report.

* Form 3CA applicable In case of a person carrying business or profession whose
accounts are required to be audited under any other law

** For Revised form 3CA please refer Notification no. 33 dated 25.07.2014

2.2 Form No. 3CB

Notification No. 33/2014[F.No.133/1/2014-TPL] dated 25.07.2014 has amended
Income Tax Rules 1962 to substitute form no. 3CA, 3CB and 3CD. The revised form
3CA, 3CB and 3CD shall apply w.e.f. 25.07.2014, meaning thereby in respect of all
tax audit reports issued on or after 25.07.2014. Issue involved here is that, in case
Balance sheet & Tax audit is finalized in old format and signed prior to 25.07.2014
but the tax audit not uploaded till 24.07.2014, in that case revised form 3CA/3CB
and 3CD has to be uploaded in suppression to earlier finalized Tax Audit.
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Comparative Statement of Old and New Form 3CB

Old Form 3CB New Form 3CB w.e.f 25.07.2014 Remarks
FORM NO. 3CB FORM NO. 3CB
[See rule 6G(1)(b)] [See rule 6G(1)(b)]

Audit report under section
44AB of the Income - tax Act
1961, in the case of a person
referred to in clause (b) of sub -

Audit report under section
44AB of the Income - tax Act
1961, in the case of a person
referred to in clause (b) of sub -

rule (1) of rule 6G rule (1) of rule 6G
1.*I / We have examined 1. *I / we have examined the Clause 1 amended to provide
the Balance Sheet as at 31t balance sheet as on, ...., and Balance sheet as on .........

March...., and the *Profit

and Loss Account / Income
and Expenditure Account

for the year ended on that
date, attached herewith, of
..... [Mention Name and
Address of the Assessee with
permanent Account Number]

the *profit and loss account
/ income and expenditure
account for the period
beginning from .... to ending

on...., attached herewith, of
.... (Name), .... (Address), ....
(Permanent Account Number).

instead of as at 31.03..........
& further to provide

period in respect of profit
and loss account / income
and expenditure account,
beginning from ....to ending
on .... instead of year ended on
31.03.....

Logic : To address broken
period accounts such as in

the case of dissolution, death,
liquidation, insolvency or any
on account of any other factor.
*Balance Sheet date not
amended in efilling utility.

2.*1 / we certify that the
balance sheet and the *profit
and loss / income and
expenditure account are in
agreement with the books of
account maintained at the head
office at .... and **.... branches.

2.*1 / we certify that the
balance sheet and the *profit
and loss / income and
expenditure account are in
agreement with the books of
account maintained at the head
office at .... and **.... branches.

3.(a) *I / we report the
following observations /
comments / discrepancies /
inconsistencies; if any:

3.(a) *I / we report the
following observations /
comments / discrepancies /
inconsistencies; if any:

(b) Subject to above, -

(b) Subject to above, -

(A) *I / we have obtained

all the information and
explanations which, to the best
of *my / our knowledge and
belief, were necessary for the
purposes of the audit.

(A) *I / we have obtained

all the information and
explanations which, to the best
of *my / our knowledge and
belief, were necessary for the
purpose of the audit..




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/3CD | 33

Old Form 3CB

New Form 3CB w.e.f 25.07.2014

Remarks

(B) In *my / our opinion,
proper books of account have
been kept by the head office
and branches of the assessee so
far as appears from*my / our
examination of the books.

(B) In *my / our opinion,
proper books of account have
been kept by the head office
and branches of the assessee so
far as appears from*my / our
examination of the books.

(C) In *my / our opinion

and to the best of *my / our
information and according to
the explanations given to *me /
us, the said accounts, read with
notes thereon, if any, give a
true and fair view:-

(©) In *my / our opinion

and to the best of *my / our
information and according to
the explanations given to *me /
us, the said accounts, read with
notes thereon, if any, give a
true and fair view:-

(i) in the case of the balance
sheet, of the state of the affairs
of the assessee as at 31
March,... ;and

(i) in the case of the *profit
and loss account / income
and expenditure account of
the *profit / loss or *surplus /
deficit of the assessee for the
year ended on that date.

(i) in the case of the balance
sheet, of the state of the affairs
of the assessee as at 31°*
March,.... ;and

(i) in the case of the *profit
and loss account / income
and expenditure account of
the *profit / loss or *surplus /
deficit of the assessee for the
year ended on that date.

Period in conflict with clause
1 herein above, not amended
either in revised form or utility.

4. The statement of particulars
required to be furnished
under section 44AB is annexed
herewith in Form No.3CD.

4. The statement of particulars
required to be furnished
under section 44AB is annexed
herewith in Form No.3CD.

5. In *my/our opinion and

to the best of *my / our
information and according to
explanations given to *me /
us, the particulars given in the
said Form No.3 CD and the
Annexures thereto are true and
correct.

5. In *my/our opinion and

to the best of *my / our
information and according to
explanations given to *me /

us, the particulars given in the
said Form No.3 CD are true
and correct subject to following

observations/qualifications, if

[ I?’E

0

List provided in e-utility
(Please refer Note 1 here in
below)

*** Signed

***(Signature and stamp/Seal
of the signatory)

Stamp/ Seal of Signatory to
Tax Audit Report required

Place.... Name :....

Place.... Name of the

E-Utility also requires filling

Date....Address.... Signatory:.... Membership No. & FRN No.
Date.... Full Address....
Notes: Notes:

1. *Delete whichever is not
applicable.

1. * Delete whichever is not
applicable
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Old Form 3CB

New Form 3CB w.e.f 25.07.2014

Remarks

2. *Mention the total number
of branches.

2. *Mention the total number
of branches.

3. ***This report has to be
signed by-

(i) a chartered accountant
within the meaning of the
Chartered Accountants Act,
1949 (38 of 1949); or

(ii) any person who, in relation
to any State, is, by virtue of the
provisions of sub-section (2) of
section 226 of the Companies
Act, 1956 (1 of 1956), entitled
to be appointed to act as

an auditor of companies
registered in that State;

3.#**This report has to be
signed by a person eligible
to sign the report as per the
provisions of section 44AB of
the Income Tax Act, 1961.

4. The person, who signs this
audit report, shall indicate
reference of his membership
number / certificate of practice
number / authority under
which he is entitled to sign this
report.

4. The person, who signs this
audit report, shall indicate
reference of his membership
number / certificate of practice
number / authority under
which he is entitled to sign this
report.

Note 1: List of qualification / observation as provided in e-filling utility

Proper book of account, to enable reporting in form 3CD, have not been

All the information and explanations which to the best of my/our knowledge
and belief were necessary for the purpose of my /our audit has been provided

Documents necessary to verify the reportable transaction were not made

Proper stock records are not maintained by the assessee.

Yield/percentage of wastage is not ascertainable.
Records necessary to verify personal nature of expenses not maintained by

TDS return could not be verified with the books of account.
Records produced for verification of payment through account payee cheque

Amount of expenses related to exempt income u/s 14A of Income-tax Act,

Prior period expenses are not ascertainable from books of account.

a
! maintained by the assessee.
b)
by the assessee.
<)
available.
d)
e) Valuation of closing stock is not possible.
f)
8)
the assessee.
h)
i)
were not sufficient.
j)
1961 could not be ascertained.
k)
)

Fair market value of shares u/s 56(2) (viia)/ (viib) is not ascertainable.
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m) Reports of audit carried by Excise/Service tax Department were not made
available.

n) GP ratio is not ascertainable from the financial statement prepared by the
assessee.

0) Information regarding demand raised or refund issued during the previous
year under any tax laws other than Income-tax Act, 1961 and Wealth tax Act,
1957 was not made available.

p) Others

*Observations to be reported in the category “Other” may include:

1.

That in respect of information to be reported vide clause 4, it is hereby stated that
asesssee is liable for registration under ...................... Act, but has not applied
for the same.

That in respect of information to be reported vide clause 4, it is hereby stated
that assessee has applied for the registeration no. under ............. Act, but was not
allotted till the date of Tax Audit Report.

That in respect of information to be reported vide clause 4, it is hereby stated that
Assessee has obtained registration no. under .................. Act without having
any liability thereof.

That in respect of information to be reported vide clause 17, it is hereby stated
that Documents substantiating the stamp duty valuation of property sold “.........
Address....ooooiiiiiii. ”,in order to verify compliance with S. 43CA /50C
were not made available.

That in respect of information to be reported vide clause 22, it is hereby stated that
the amount of interest inadmissible under section 23 of the MSMED Act, 2006 is

That in respect of information to be reported vide clause 22, it is hereby stated
that the assessee is maintaining books of accounts on mercantile system of
accounting, and as such amount of interest inadmissible under section 23 of the
MSMED Act, 2006iS RS...c.vvveviinnnnn. , which has neither been debited to profit
and loss account, nor the provisioning for the same is made.

That in respect of information to be reported vide clause 22, it is hereby stated
that the assessee has not disclosed the status of suppliers in its financial statements
if they fall within the preview of the definition of “Supplier” under section 2(n)
of the Micro, Small and Medium Enterprises Development Act, 2006, moreover
it has been stated that assessee has been informed that none of his supplier is
registered under MSMEDAct, 2006.

That in respect of information to be reported vide clause 26, it is hereby stated
that assessee has paid employees contribution towards PF & EPF before the
due date of filling of return & in view of decision of hon’ble SC in the case of
Commissioner of Income-tax v.Alom Extrusions Ltd [2009] 319 ITR 306 (SC) the
same is treated as allowable expenditure.
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10.

11.

12.

13.

14.

15.

16.

That in respect of information to be reported vide clause 32, it is hereby stated
that during the period under consideration assessee carrying on the business
of purchase and sale of shares i.e. deemed speculation business in view of

explanation to S. 73 however relying upon the ration of ................... court in
the matter of ...................... , assessee represented that it is not covered by
explanation to S. 73 and as such loss to the extent of Rs........... incurred on

account of sale and purchase of shares has been set off against income from
other sources

That in respect of information to be reported vide clause 34(a), it is hereby
stated that on amount of Rs........................... , TDS is deducted under the
provisions of S. 194C, however the payment is of the nature of commission on
which TDS in our view should be deducted under provisions of S. 194H, and as
such there is a short deduction of Rs...................

That in respect of information to be reported vide clause 34(a), it is hereby stated
that in respect of amount of Rs. ..................c , TDS was required to
be deducted @ ...... %, however the same is deducted at lower rate of @..........

That in respect of information to be reported under sub clause (b) to clause 34, it is
stated that due to voluminous entries, it is not possible for the tax auditor to verify
and state as if the statement of tax deducted or collected contains information about
all transactions which are required to be reported under this clause.

That in respect of information to be reported under sub clause (b) to clause 34,
it is stated that below mentioned are the transaction which are not stated in tax
deducted / collected statement:

That in respect of information to be reported vide clause 35(a)/ (b), it is hereby
stated that, That assessee is not maintaining stock register, and due to voluminous
entries it is not possible to collect quantitative details in respect of opening stock
/ purchase & sale.

That in respect of information to be reported vide clause35(a)/ (b), it is hereby
stated that assessee is maintaining stock of voluminous differential items of
smaller value, and hence the quantity has been reported lot wise taking value
as base for lot size using lot band of value Rs. 0 - 1000, 1000 - 2500, 2500 -5000,

That in respect of information to be reported vide clause 35(b), it is hereby
stated that the unit of input material i.e. Kgs is different with that of output
material i.e Pcs.

**Person other than those referred in Form 3CA & Person whose accounts are required to be
audited under any other law but whose accounting year is different from the financial year.
[Circular : No. 561, dated 22-5-1990]

*** For Revised form 3CB please refer Notification no. 33 dated 25.07.2014



COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3D | 37

-a8ueyd yons jo sremnonred ayp

-a3ueyd yons jo sremnonred

o “reak Surpaoaxd sy jo ayep

jse[ oy dours onyer Jurreys jyord
IPY) Ul IO SIdquiow 0 smoujred

papraoxd ‘1eak Burpanaxd ayp jo ayep jsef oy dours orjer Jurreys jyoxd 6 oy ur a3ueyd Aue stazoyy J1 (q /
uonedyLIe) (q | Iy} Ul 10 sTaquuaw Jo s1aulred oy ur a8ueyd Aue staroyy 1 (q ‘sonyer urreys
yyoxd IroY) pue sIoqUIDW /SIDULIE ]
‘sonjer Surreys j1j01d I} pue sraquuiaw /sioujred JO SauIeu 3)edIpur
a8uey) oN (e jo saureu ajedrpur ‘suosiad Jo uoreosse 1o wiay J (e ‘SUOSI9 ] JO UOTJRIDOSSY J0 WiIy J (e
PV a1 Jo gviy
uory 929G Jo asnep
JueAd[d 1 £yoadg Ppa3oNpuUod Usdq sey 8 ) )
PoMIasUT A[MAN] | JTPNE 3} YOTUM JOpUn gy FHF UONOS JO 9SNEe[d JULAI[II ) 91edIpu]
adueyD) oN IeaK JUSWSSISSy / IedK JUSWISSISSY 9
oI
aduey) oN 0] WOy Jed X SNOTAI] 9 ISTE papua Ieak snoradx ] s
auey) oN sneig S snjeig ¥
sme|
ISU)0 IPpUn  Urejqo
IaquINu uonyersidar awres ay)
oy Surdgoads | 103 panjo[Te JaquUINU UOREdIUSPT J9}0 AUk JO JdUINU UOLex)sI3ax 4 ) )
jo juowraxinbay | oYy ysruing ases[d ‘sa4 J1 030 “AInp SWOISND “Xe) SI[ES “XE} dIIAIIS
PpaIasur AIMaN “Anp as1oxa 1] xe} Joa11pur Aed 03 S[qeI] ST 29ss9sSE A} JAIYM
auey) oN (N'Vd) ToqunN JUnod0y JUsueuLa ¢ IqUUINN JUNODDY JUSUBULIDJ 5
auey) oN SSAIPPY 4 SSAIPPY 4
a8uey) oN 99sSasse A} JO dWEN 1 99SSasse A} JO dWEN 1
uLiog uIo g
ang ase
Spreway adg maN Jo Juauo) | MON aoe pio jo o | PO
o
- ou
asned asnepD

QJE WJo4 MaN pue p|Q Jo 1uawale)ls annesedwo) -£'2




38 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

"wiog D€

PIo JO QT "ou asnep
101028 JUpadjaL
dayjo fiup,  1@pun
PaI9A0D OS[E SeM
auIes dY} “IOAIMOL]

“paIaA0D
Ajreoymads os[e L *(UoT0as JueAd[II U
(ssoursng soueinsuy) i Aue 10 gggEy ‘vadyy ‘advy
a[npaydg isiLy pue ‘A¥¥ "AVEY ‘AVE ‘AVEP) suonoas
(saruvduioo Surddiyg ("uomoas JueAd]aI 330 AUe JO S[NPAIS ISIL] ‘O-TTX IardeyD JUBAS[DI 3} pue JUNOUTe 1} dJedTPUr
Jo awoour 03 Sugvjas ‘aqqvy ‘vadyy ‘aayy ‘avy AVEY ‘AVEE Q) uonoss juesdfar ‘saf y1 ‘stseq aandumsaid uo ajqessasse
suoisiao.d padg) | Y3 pue junoure sy} a3edrpur ‘sak Ji ‘stseq aandumsard uo sjqessasse sured pue syyoxd Lue sapnjour
o- 1rx ydey) ayy | sured pue syyord Lue sepnpour Junoodde ssof pue jyord ) IOYIRYM junoooe ssof pue J1yoId o) IYISYM
pauTuexa
SjuaWIMOOP dY]} [[e
jJo arnjeu Ayads ‘paururexs
0} JuawImbay (o SJUSWNDOP JULAI[SI JO INJEU PUR JUNOdIE JO SY00q JO ISIT (o "pauTWEXd JUNOddE JO S00q JO IsIT (9
yday axe syooq
9I9YM SUOnEd0[ ("uoryeoor
ITe JO SSaIpPPVY o©a Je paurejureu syunodde Jo s0oq Jo S[Tejap ay} Yim
Jjoedp  yium 3uore suoneso[ Jo sassaIppe Y} YsIuIng asea[d ‘Uor3eso] auo (uroysAs
Suore paurejurewr je3d oy jou are spunodde Jo sY00q Yy J| “wraisAs rendurod 1 1amdwod yons Aq pajerouald 6
junoooe yons £q pajerousd Junodde Jo S300q dJ} UOIJUSU ‘UI)ISAS JUNODOE JO SY00( A} UOTUIW
Jo s300q Jo I9durod e ur paurejureur a1e JUnodde Jo $Y00q dsed uf) ‘waysAs  19Idwod e ur paurejuTew
3s1 [ 9y Surfjoads "3day] axe sjUM0dOE JO SO0 A} YPTYM aIe JUNODOE JO S00q Ised UJ)
jo Juawaambay (q Je SSaIpPe dY) PUE pauTLIUTEW JUNOdJE JO $00q JO IsIT (q “paurejuTeW JUNOdE JO sjoog (q
‘paqudsaid os sx00q Jo 1s1] “‘sah
‘paqridsaxd os sx00q jo 18] ‘s34 J1 ‘VVFF J1 VP uonoas 1epun paqrsaid
aduey oN (e 013298 Jopun paqrIdsaid axe Junodde Jo syooq IYIdYM (e aJe JUNOdOE JO S00q IAIaYM (e
-98uepd yons jo sremnonaed
*a8ueyd yons jo sxremonred ay ay ‘uorssayord I0 ssaursng jo
a8ueyD oN (q | “‘vorssajord 10 ssaursnq jo anjeu ay ur a8ueyd Aue staroyy 1 (q ainjeu ayy ur aueypd Aue stazauyl J (q
o1 *(uorssayoid 10 ssaursnq g

a8ueyD oN (e

(uorssajoad 10 ssaursnq A1049 jo
arnjeu ‘reak snoraaid ayy Surmp uo parired st uorssajoird 1o
SSaUISN( dUO UeL} 9I0W JT) UOISsajoxd 1o ssaursng Jo aInjeN

A199 Jo a1nyeu ‘reak snorasid

a3 Sunmp uo parLred st uorssajord
IO $S3UISN U0 ULy} 9I0W JI)
uorssayoid 10 ssauIsng Jo aIjeN




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/3CD | 39

‘uonen[ea
3[003S JO poyieuw
ur aueyd o3 anp
yoeduur [enueury

Sunrodar

(‘sy) 1yoxd (*sy) 3y0xd 1 R_qUNN

Ut aseana Uy aseaduy | eynmonIeq [eL12g

:ystumy aseafd ‘ssoj

'ssof 1o jrjoxd
3]} UO JORIaY) }09Jjd 3} pue
“YGPT uondas mpun paqrsard

10§ papraoxd 10 j1j01d 3} UO JORI) J093J0 A} PUE “YGHT UONDIS Iopun vl UOTjeN[eA JO PO ) cl
st yewrroy oy1adg (q | paquosard uoryenyea jo POy Y} WIOIJ UOTJRIAID Jo ased u] (q woy ‘Aue J1 “uonjerasp jo sprerq  (q
"TeaL
‘Tea4 snoraaxd snoraaxd ayp ur pakojduws spo3s
aduey) o (e ayy ur pakordurs ypo3s Sursod Jo uonenyea jo poyRN (e 3ursopd Jo uonenyeA Jo poyRy (e
'SS0[
10 j1701d 3173 U0 JoaIA) 109730 A
pue ¢y uondas mpun paqrsard
*ssof 10 Jyoxd SpIepue)s SUUNOddE WoIj
3]} U0 JOIIA} 109332 A} PUE Gf] UOTI3S Iapun paqrrosaid Tea£ snoraaid ayy ur pakordurs
aduey) oN (p sprepue)s Sununodoe woij 1eak snoraaid aiy ur pakojdurs Sumunodoe Jo poyiau A}
Sununodoe Jo poyaw ayj ur ‘Aue J1 ‘Uorjeradp jo sireRq  (p ur ‘Aue j1 ‘uoneraap jo syrezaq (P
‘Bunyunodoe
jo poyour
ur a8ueyd 03 anp
1edw feroueuy (sw) yyord (sy) 3yord 1 _qUINN "sso[ 10 jyoxd ayy
Sunodax ur aseansa(g uj aseanu] | e[nonIeJ [et1ag er | 1o j0atoy 100330 a1 pure 38Uy -
103 papraoxd a3ueyd yons yons  Jo S[Tejap 9AIS ‘oAnewIIe
st yewroy oypadg (2 JO S[re3ap 9AIS ‘OALEWLIE Y3 Ul St 9A0qe (q) 03 amsue J] (0 ay ur staaoqe (q) 03 emsue Jy (0
189k
snoraaxd Surpasexd Afojerpaurur
a ur pakordurs popjour aiy
‘1824 snoraaxd Surpaoard Afeyerpaurur sta-e-  s1A pafojdwa Sununoooe
ay) ur pakorduwra poaur ay sta-e- sta pakordurs Surunoooe jo poyiawr ayy ur adueyd
a8uey) oN (9 jo poy} awr ay ur adueyp Aue usaq pey a1y ByaymM  (q Kue usaq sey amay PyAYM  (q

aduey) oN (e

1eaAk snorasid ayy ur padojdws Jununodde jo poyRy (e

‘1894 snoraaxd ayy ur
pakordure Sununodoe jo poyIeN




40 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

‘Kyuroyine ajeys Aue d[qessasse panmoe
Aq paydope anjea I0 passasse 10 PAATIIAI Kyradoxd
uep ssaf a011d je 10 pajdope anyep UoneIRPISU0D) Jo s[reaq /T - -
PIOS (apvij u1 3003 40
sjassv iidvy  Suiaq) ystunyg aseafd ‘D06 10 YDEF UONIas Ul 0} PILIdfaI
£yradoxd 10 puey JUSWIUIDAOL) 31e)G € Jo AjIoyine Aue Aq a[qessasse 10 passasse
JO S[TeIdP A} YSIUINg 10 pajdope anfea ey ssa] UOTJLISPISUOD € 10 Jeak snoraard
0} Juawaxnbay a3 Sunmp parraysuen sI yjoq o SuIpmg Io puey Aue a1y
adueypy oN (@ *Aue j1 4d1aoar reyde) (9) ‘Aue J1 4d1aoar Teyde) (o)
a3uey) oN (p ‘aUI0DUI JO W) 1930 Aue (p) ‘aUI05UI JO WRYT 1930 Aue (p)
‘1eak snoraaxd ayp
‘1ea/ snoraaixd oy Surmp paydadoe swre uoryeredss (o) Gurmp pajdeooe surred uoneresss (0)
adueyp oN (O
/pauIadU0d SaNILIOYINE
a3 Aq anp se paprwpe are spunjox
10 SYDeqMEIP ‘S}IPAID ONS I M
/pauIadU0d sanLIoyINe o ‘Xe} pappe anJeA JO Xe) Sa[es Jo punjax et
a3 Aq anp se payTpe dI€ SPUNJII IO SYOLGMEIP ‘S)IP 9ID YoNs IO “Xe) 9IIAIIS IO ISIOXD IO SWOISND
9I9UM Xe)} Pappe aN[eA JO Xe) S3[es JO PUNJII JO “Xe) IIAIIS IO ISIOXD jo £ynp jo punyax
a3uey) oN (q 10 swo3snd Jo Anp Jo punjai ‘ssppeqmerp ‘sjpaid eurrojoxd ay (q) ‘sypoeqmerp ‘sjrpaid eurtojoxd ayy (q)
‘g7 UOTO9S
a8ueyD oN (e ‘gz uondas Jo 2dods ayy unpm urjrey swai 9y} () jo adoos ay umyIm Surrey swayr au (e)
- “3uraq ‘Junodoe ssof pue 3iyoxd ay} 03 PajIPaId J0U SHUNOUTY pue jgoxd o) 0} PajIPaId J0U SHUNOWY
*9PeI}-UI-3[D0)S OJUT PIJIDAUOD
SI J9ssE A} YOIYM Je Junowry (p)
a8uey) oN (p "9PeI}-UI-)[D03S OJUT PA}IDAUOD ST 19SSE A} YIIYM Je junowry (p) womgsmbae 30 350 ()
a8ueyp oN (0 ‘uonsmboe Jo 350D () suonsmboe 30 aje(] ()
‘uonsmboe jo aye(q (q) st Vel

auey) oN (q

adueyD oN (e

19osse Teyded jo uonduosa(] (e)
- :9pen-uI-d03s
OJUI Pa3IdAU0D Jasse [eyrded ayy jo srenonred SULMO[[OF 9y} 9AID)

9asse Tejrded jo uonduosa( (e)

- :apen

-UI- 3D0}S OJUI  PI}IdAUOD jasse [ejrded
oy jo sxepnonred SUIMO[[OF 9} dAID)




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/3CD | 41

aduey) oN (

adueyd oN (2

aduey) oN (p

adueyp oN (@
a8uey) oN (9
aduey oN (e

“TedA JO pUa 3y} Je aN[eA UMOP UINLIM (J

"a[qemo[re uonesarda(y (o

‘Porred
SWIBU I9A3JRYM A( ‘JUSUISINGUIII IO JueL3 10 ApISqng M
pue “Aouazmd jo adueydxa jo ayer ur dfuey) u
661 “YOTEIA 3] 193 10 uo parmboe
S3asse J0 30adSa1 Ul ‘FHgT ‘oY ISOXH [eHU)) Ay Jopun
PaMO[[e pue PaWIe[d JIPIID Xe] PIPpPE aN[EA [eHUd) T
- JO JUNOdOE UO
sjuaumsnipe Surpnpout ‘esn 03 ynd ayep ‘Jasse ue jo uonippe Aue
JO 35D AU UI ‘Sajep Yim Ieak o) Surnmp uononpa( /uonippy p

"aq Aeur ased 3 Sk ‘anfeA UMOP UINLIM JO 1S00 [enpdy” D
‘uorjedardap jo arey °q

jasse Jo 3oo[q /19sse Jo uonedarda e

-1 w10y 3UTMOT[0]
3 Ul ‘aq Aeur ased au} se ‘}asse Jo XD0[q IO Jasse Yded Jo 30adsax
ur 196T 1oV xe -awodu] 1ad se ajqemofre uoryeoardap jo srenonreJ

8l

‘Teak
JO PUD 3} 38 INBA UMOP USHLIM  (§

‘a[qemoyre uonesardaq (o

Pa[[ed SWeU IoAdeYM
£q “yuswasinquurax
10 juerd 1o Apisqng I
pue “Aduarmd jo
adueydxa jo ajer uraduey) I
7661 UTRIN T
I9)Je 10 uo paxmboe sjasse
j0 30adsar uy WHGT “sorny
3SIDXY [eTU)) Y} IdpUN
Pamo[e pue pawrerd JIpaId
XeJ, pappe on[eA paIpoN 1
JO Junodde
uo syusunsn(pe Jurpnpour ‘osn
01 nd ayep “1asse ue Jo uonppe
Kue Jo ased oy Ut ‘sarep im Ieak
ay} SuLmp uondNPa(] /uonIppY (P

*aq Aewr ased Ay se ‘anfea
UMOP USJLIM 10 3500 [enpdy (0

-uonyedardop Jo ajey (q

josse
Jo 3oo[q /39sse jo uonedardaq (e

-1 w10y SUIMOT[0] AU} UT ‘aq

Keur ased a1 se “)asse Jo 30[q 10 [oed
jo 10adsar ur 196 10y xe]-awodu] Jad
se a[qemof[e uonesardap jo sremonre]

i




42 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

*JST[ B} WOIJ PAJIPP
st DVEg uondag

‘payoads
aIe anose
¥ DDDs¢‘avee

Vg suonoeg
*SUOTIIPUOD

paquiosaxd

1930 JO JusWIIYINy
ayy 03 Joalqns

1OV Xe], dwoduy ay}
Iapun J[qIssrupe
junowe jo [re}pq

qge
vaase
aase
ase
anose
RN
420s¢
VDIsE
avee
ovee
advee
(avo)se
(Vvo)se
(an(D)se
(
n)(r)se
(
emn)(D)se
(m(r)se
(M (Dse
vavee
avee
JVie
‘JIeyaq STy} ur pansst
339 “re[ndII ‘saurPpms
1Yjo Aue 10 961Ny
XeJ, dwodu] 10 [96T “PV sjunodoe
xeJ, awodu] Jo suorsiaoxd | ssof pue J1joig
JUBASI[3I 3} IdpUN payIdads 0} panqgaq uonas
Aue J1 ‘suonrpuod ayy junowry
STIINJ OS[e pue 1961 PV XeL
awoduy 3y} Jo suorsiaoxd oy
13d se a[qIssTurpe spunoury

:SUOM9s Jopun o[qISsTUIpe sjJunowy

61

“JuUnodde
sso[ pue yjoxd ay3 03 payIgEp 10N (q
‘(A1oyeredas uoryoes yoeas 1opun
3[qeMO][E UOLINPIP Pue PajIqap
junowre ayy Surmoys) junodoe
sso pue jijoxd oy 03 pajigeq (e
-gge (1
vaase ¢
aase (
ase (
g006¢ (4
voose (8
ovee @
aqvee (
ge (p
(erqeordde 1aa10ym) Dyge (@
vavee @

avee (e
- wﬁoﬂomm HO@CS wﬁﬂﬁmmﬁbﬁm waCSOEAQ

<1




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/3CD | 43

“Iouueua
OSIM asne[d

qns e ur (e)o7
UOI}09s Iapun

‘Kyred reoniod e £q

paystqnd ‘a1 ay3 1o 39rydured
“}pexn “9Inydoiq “ITu dANos Aue
ut 2IIpuadxa JULSWISIIAPY

Ayred reonrod e Aq

‘fyxed reonrod e

Aq paystqnd ‘o1 ay3 10 jopydured

“oe1) ‘INyd0oIq “IIUdANOS Aue

a[qIssTurpeurt paystqnd a11 2y3 10 121ydured U JUSWISILIDAPE U0 a1njipuadxa (0
junowre jo syrejap “pex) “2INydo1q “ITUdANOs Aue
o w:Em.E,Sw ur 2IN3IPUadXa JUSWASIIAPY
saxmbaux
aDg wio, MaN (e
Iz ‘anjeu [euosiad jo armjrpuadxa (q /1
amyrpuadxy reuosia g
‘amyeu [eyrded jo arnyrpuadxe (e
ammyrpuadxy reyrde)
SUUE | remonreg| IURY aije
junowry| ORI priag N
*0}0 axmyrpuadxe JuswasHIdApE
‘Teuosad ‘Tejrded Jo axnjeu sy ur Suraq Junodde ssof —: Buraq ‘Junoode
pue 31301d a1} 03 Pa3IqaP JUNOWE JO S[TLIdP S} YSIuIng asea[J (e sso[ pue j1j01d a3 03 pajqap syunowry
“(ea)(1)9g
UOT}09s I9pun SanLIoyne
sanuoyne pauIedu0d a3 03 yuswifed jo
pauraduod | pred soakoduo a1ep [emyoe o) pue juswked 1oy
ay} junoure | juswied woxy Puny | o qunu arep anp pue {(x)(Fg)g Uonodes
o juawfed | enjoe Jo 23ep paAredax 30 [e1Iag Ul PaUORUSW puny 1ayjo Lue
30 23EP UL ’a wn MmN Io punj uonjenuueradns 1o pun
enpoe sy L, S punj uol punj
Sunaodax I 0z juepraoid Aue 03 uOPNLIIUOD (e)ot
10§ papraoxd ‘(eA)(T)9¢ UOTIOaS UL PaLId)al Sk Spuny spI1emo) saakordure

yeurioy paynads (q

a8ueyD) oN (e

SNOII A 10J saakorduws woy paA@dal uonnqrIiuod jo sfrelaq  (q

[(m)(1)9¢ uonoag |-pusprarp 1o syyoid se wry oy
d[qeded 9SIMISYIO SEM WINS YONS 2ISYM ‘PIIIPUDI SIDIAIIS
JI0J UOISSTUIWIOD IO SNuoq se dakojdure ue 03 pred wins Auy (e

woIy paaredar wns Auy  (q

“puapralp 1o syyoid se wny

0} a[qeded asIMmIa}0 Sem WINS

UONS 2I9YM ‘PIISPUSL SIDIAIOS
JI0J UOISSTUIWIOD IO SNUO(] S
2aLordwn ue 0y pred wins Luy (e




44 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

129 d 01 Paqap
JOU JUNOWe JI UdA
Bunaodai saxmbax

ang wiog maN (q

po1oNpap Xe} Jo junowy A
29ked jo ssarppe pue awreN  Af
juowided jJo anjeN  [I[
juswided jo junowry  q
juowded joareq |
(1)00g uonoas 1apun paqrsard awy jo Aridxs
a3 a1039q I1ea4 Jusanbasqns
ur 10 1ea4 snoraaid oy Surp pred ussq jou sey
Jnq paonpap usaq sey xey yorym uo juswked jo sfreoq g
2ohed au Jo ssarppe pue awreN Al
juswded jJo armyeN [T
juowifed jo junowry [
juowifed jo oyeq ]
pa3oNpap Jou St Xe} YoM uo juawded jo sirevq vV
(1) @sned-qns ur 0} parIajal dUIPISAI uou o} Juowded sy T
-:(e) o UONOIS IdPUN J[qISSTWpeUI Sjunowry  (q

pajqryoxd st yorym

dudjjo ue st ypm asodimd

Aue 103 paumour saanjrpuadxyg
*3A0qE PAISA0D

jou dury 1o Ajyeuad 1230

Aue yo Aem Aq amyrpuadxg
*a2103 Suraq awiry a3 103

Me[ AUe JO UOTJR[OIA I0J JULJ IO
Ayreuad jo Lem £q axmyrpuadxy
‘pasn sanI[ey

pue sadIAIdS qnd 10§ 350> Sutaq
qnpd ye paxmdur saanjrpuadxg
‘suondrdsqns

pue sa933 adpuenua Suraq

sqnpd je paxmodur armjipuadxyg
‘Kyred peonrod e £q

paysigqnd ‘11 ay3 10 3arydured
“per) “9INyd0iq “IMUdAN0s Aue
ur aImjTpuadxs JUSWASHIAPY

(e) of uonoas
I9pun a[qIssIuIpeur sjunowe  (y

‘mef Aq payqryord st yomym 1o
douagjo ur st yorym asodand
Aue 10§ parmour aanyipuadxs T
‘augy 10 Ljeuad 1oyjo Lue I
‘90103 Ut Suraq Wiy A} 10§
Mme[ Aue JO UOLJe[OIA I0J dulj IO
Ayreuad jo Aem Aq arnyrpuadxs T

‘pasn sanjI[oe]
pUue SaDIAIDS qNId I0J }SOd Se I
‘suonpdriosqns
pue saa] 2duenUS Se T
— ‘sqnyo ye paxrmout arnjpuadxa (p




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 45

-a8ueyo oN (p

‘JUSIDIJINS 3] Jou

pmom ‘paxmbax

ISI[IEd Sk 99SSIsse

WO 910l

“JUNOdDE JO SY00q

JO uoLEUILIEXD

Jo saseq

oy} uo pajyrodax

aq 01 (g)voy s/n
pazoa0d sasuadxy (o

J[qerreae J1 ‘0aked
a3} Jo _quUINU
JUNOXY JUIUBULID J
pue awreN

junowry

yuawiled
jo
aImjeN

u
swfed
Jo ayeq

I_qUINN
[ereg

Joasay} uoneyndwoon pue (eq)oy/(q)of uonoas
I9pun S[qISSIPEUT UOIJEISUNWS I IO UOISSIWIWOD ‘SNU0 Are[es

4sa103ur “3uraq Junoosde ssof pue ygoid 03 pajigap syunowry (2

(a)asnep-qns repun
(a1)osnep-qns 1apun

29ked oy jo ssaappe pue swreN D

juswifed jo junowy g

juowifed joojeq Y
(rm)asnep-qns opun
(qmasnep-qns Lwpun
(em)asnerd-qns opun
[erqeoridde 1aaaxaypn] (o1)esne-qns ropupn
Aue J1 “pajisodap (A) Jo no junowry
Ppa3oNpap xej Jo junowry
oaked ayj jo ssarppe pue swreN
juswifed jo arnyeN
juswifed jo yunoury

juawifed jo ayeq

1A
‘A
‘AL
gl
I
1

"6£T uonoas Jo (T) uondas - qns Ul paygoads

a1ep anp auy} 21032 q 10 uo pred usaq jou sey nq
Ppa3onpap usaq sey xe} yorym uo juswked jo s[rejaq
2aked ayy jo ssarppe pue aweN

juawded jo aanjeN
juowfed jo yunoury

juswifed jo aye(q

‘AL
TII
I
1

:pajonpap jou st xe} YoM uo juswked jo spreroq v
(er)asnerd-qns ur 03 paxrajal juswied sy

A
A

‘IA

‘AL
m

n

‘sjunowre

d[qisstwpeut jo dn- yeaxq yiim]
A9 I YHm peat () vy uondas
Iapun a[qISSIWpeur Junowe (g)
‘aq Aeur ased aly} se ‘JJeIp yueq

9 afed junoooe 10 ueq € U UMEIP
sanbayo aafed yunoooe £q apewr
arom juawled ayy yey (¢)VOF
UOT}09s I9PUN PaIdA0d rmjrpuadxa
Aue 03 Sunepar yuowled Surpregax
99sS9sse dY} WIoJ pauTe}qo

u29(q sey] 91edynIad e oYM (V)

JoaIay}

uonenduwod pue (eq)or/(9)0%
UuoMOds Iopun J[qISSIpeUT
UOHRISUNWIDI IO UOISSIUIWOD
‘snuoq ‘Arefes ‘4sa193ut

(u

@




46 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

a8ueyd oN (4

28ueyo oN (8

98ueyp oN (7

98ueyo oN (o

(m)(1)og

uonas 0} ostaoid ) IopuUN J[QISSTWIPLUT JUNOWY T

‘dwodul 1303 9y} Jo 3red ULIOJ JoUu S0P
U2Iym WIOdUT 0} UOTe[aI Ul PaLIndur axnjrpuadxa auy jo 3oadsar

ur vyl uon

23S JO SULId} UI S[ISSILIPEUT UOHINPIP JO Junowre

‘arnyeu juadunuod e jo Ayiqer| Aue jo srenonaed

(6) VO uonoas 1epun
a[qemorre jou 1efojdure ue se sassasse apy £4q pred wns Lue

wvoy
uonoas IPpun d[qemorfe jou A3myersd jo yuswked 10y uorsiaoxd (9

a[qerreae 1

‘23Ked a3 Jo aqUINU judwfed
JUNODY JUBURULIDJ jo juawfed | raqunN
pue sweN junowy | amjeN | joajeq | [eas

((VE) V0¥ uonoas 1epun uorssajoxd

Io ssaursnq jo sured pue syiyoid a3 aq 03 paweap

junoure Jo s[rejap Y} Ystuang aseard 4ou J 1yeIp sueq saked
junodoe I0 ueq e uo umelrp anbayp saked junoooe £Aq sapew
aTaM (19 NI M pedl (VE)V(F UONIIS UT 0} PIIIdfar
juawrAed a1y IOUIaYM ‘@OUSPIAD /SJUSWNIOP JURAS[I IO}O
pue JUNodOE JO S00( JO UOHEUTIIEXD 3]} JO SISeq A} UQ

:S[Te3dP U} YSIWIN J0U J] "1eIp yueq aaked junodde 1o yueq
e uo umerp anbayp safed yunoooe £q spew azom q9aNI
UM peal (¢)yoF Uoroas Jopun  paraAod arnjrpuadxo

AU} IOYIOYM ‘9DUDPIAS /JUSWINIOP JUBAS[DI IOY}O

pue JUNodOE JO SO0 JO UOEUTIIEXd dU[} JO SISeq A} UQ

v

:(€) V0¥ UOI109S I9pun awodul pawaap /aduemorresiq (p

(1) (T)9¢ uomnoas 03 uorsiaoxd

9y} Idpun JqISSIWpeur Junowe (w

‘awroour 1e303 jo yred wrroy

10U S90P YOTYM SWOdUT 0} UOTIe[aT
ur paxInodut arnjrpuadxe ayp

J0 30adsa1 Ul Y§T UONOas JO WD) Ul
J[qISSTWIPEUT UOT}ONPAP JO JUNOWy

‘armyeu yuadunuod
e jo AyiIqery Aue jo re[nonaeg

“(6)v 0¥ uondas

Iapun a[qemorre jou 1eLod we ue
se gassasse oy} Aq pred wns Auy
‘Lvor

UOoNIds Iopun [qeMO[[e J0U
Aymyerd jo yuawAed 10§ UOISIAOIL]

(1

(




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 47

("yunoooe ssof
pue ygoxd a3 y3noayy passed st 039 ‘ysodur ‘ssad “AAI] “Xe) J02ITpUT
1ay30 Aue 10 Anp 9sI0Xd ‘ANp SW0SNd ‘Xe}  SIes IYIYM 9}e3S)

‘Xe} J0IIpUl J19J}0 AUe 10 ANp IsOXd
‘Anp swIosnd “xey} SIes ISYIYM 383G,
(ear) T
"9yep presaioje
9y} 21052q 10 uo pred jou ‘q
(De€T uondas
1opun 1eak snorasid ayj
JO SWIODUT JO WIN2I A}
Surysruing 105 ayep anp
oy} 21059q 10 uo pred e
sem pue 1eak
snoraaid ayj ur parmour sem ‘g

9z 1eaf snoraaxd 12
"9)ep presaroje 9y} 210§oq 1o uo pred jou °q oy Suump pred jou -q
(1)6€1 ‘1eaA snoraaxd
UOI}03s Jopun IeaA snoradid 9y Jo awodur JO UInjax oy Suump pred e
ay3 Surysruing 105 ajep anp Ay} 910§3q 10 uo pred e sem pue
sem pue 1ea4 snoraard oy} UI parInduI sem ‘g 1eaf snoraaxd Surpadard Aue
1ea4 snoraaid ay3 Sunmp pred jou q JO JUDWISSISSE Y} UL PIMO][e
reaf snoraaid ay Sunmp pred e jousem jnq 1eak snoraaxd ayy
sem o Aep 35115 93 UO paysixe-axd Y
pue 1ea4 snorasid Surpaosid Lue Jo yuswussasse ay3 ur pamoje —:
jou sem jnq 1eak snoraaxd ayy jo Aep 3s11y ay3 uo paysixe-aid y UoIym 10§ AM[Iqer] 943 ‘gEH Uondas
—:Yyorym 10y AJI[IqeI] 3y} ‘GEh Uondas Jo 30 (3) 10 (3) “(p) “(3) “(q) “(e) dsnEP
adueydoN | (3) 10 (3) “(p) “(0) “(q) “(e) @sne[d ur 03 pairajar wins Aue jo joadsar uy ur 03 paxrayar wins Aue jo yoadsaruy 1
“JORIA}
‘Joa1ay3 uonenduwod ford uonenduwiod pue [§ UONDS Idpun 0z
adueyD) oN pue [ uonoas mapun xey o3 a[qeadreyp jyoid jo yunowre Auy xey 03 d[qeadreyd jiyoid jo yunoure Luy
‘paytodar aq 03 os[e
Ve s/n spesdunu ovee
ure3rao Junoadsord "IVEE I0 VYVES 10 gVES Tl 10 VAVEE 10 gV EE UOTOas Iapun sured 6L
uo ainyrpuadxg I0 DYZE Uondas 1apun sured pue syiyord 9 03 pauIsap syunouwry pue sjyord aq 0} pawddP SpUNOWY
@@vor
(@@)Vvor o uonas IPpun paryoads suostad ST
aduey) oN uonoas Iapun paymads suosiad 03 spew syuswfed jo srenonaeJ 0} opews syuswided jo srenonaeg
'900¢C
1oy yuauwrdoresa( sestidioyug wnipajy
'900¢ PV 1pwdopad( sastidiojuy WNIPIJ pue [[ewg 44 pue [[eWg OIIA 343 JO €T UOIOaS Vit
a8ueyD oN OIDIA 93 JO €7 UOI3I3S I9pUN S[GISSIUIPLUI }SI9JUL JO JUNOULY I9pun J[QISSIUIPLUI }SISJUL JO JUNOULY




48 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

"[ae9 uonodag]
anbayo 9a4ed junoooe ue y3noyy
ueyy osimiayjo  ‘predar (pamorroq

[ae9 uonoag] -anbayo saked junoooe ue y3noayy uey) asImIagjo 0€ junowre sy} Uo jsarajur Jurpnpour) €
‘predar (pamorioq junoure ) Uo 3SaIUT SUTPNOUT) UOII} U013y} anp junoure Aue JIo rpuny
adueyD) oN anp junoure Aue 10 IpUNy U0 paMOLIO] junoure Aue jo s[re}a(] U0 pamoLIOg Junoure Aue jo s[redq
‘papraoad aq
0} paxmbax st AINA
Uely} 9I0W dNJeA je
Auedwo) 'py7 1ag * S[Tejap Ay} ysIuang 6¢ -
e Aq panssi sareys | asea[d ‘sa4 J1 /(qra)(g)9G UOTIIDSS UT 0} PALIDJAI Sk SAILYS A} JO dNJeA
3o y0adsax ur [rejaq JOS[IBW ITEJ U} SPa9OXd UDIYM SAIBYS JO JNSSI 10§ UOHLIdPISUOD
‘pariasur ATMaN Aue paA1ada1 dassasse ayy 1eak snoraaxd ayy Surmp oy -
‘papraoxd
aq 03 paxmboar
SIUONRISPISUOD
arenbapeur
10§ IO UOT}RIdPISUO0D
mnoynm Aueduio)
‘P¥1 A JO
sareys jo jdredar jo 8¢ )
[Te39p 9y} “pajsatour
A[renueisqns "dures ay) Jo S[rejap oy} ysiuwing aseard
jou storqnd | ‘sak J1“(e1 14)(Z)9S UONOIS UT 0] PaIIdjal Sk UoTjeIapIsuod ajenbapeur
yoryMm ur saruedwod | 10§ 10 UOTHRISPISUOD JNOYIIM “pajsataiul A[fenueisqns axe orjqnd oy
pue sway joaseouy | yorym ur Aueduwod e Suraq jou Auedwod e jo areys 3uraq ‘Ajrodord
‘paiasur AJMaN Aue paA1adaI seY 99ssasse o} ITeak snoradid ayy Surmp rayayp -
“JUNOddE SSO[ pue
ygoxd oY} 03 pPajIgep I0 PIJIPAId
‘junodoe ssof pue jyoxd ayy 03 pajyiqap pourad rorxd jo armyrpuadxa
a8ueyp oN (q | 10 Pa¥HPaD potxad 1o11d jo arnyrpuadxa 1o swrodur jo stenonre  (q 10 swroout jo srefnonIed  (q
SJUNODOE U} UI S}PAID Xe], PapPPy
LC payIpolN  Surpueisino [44

XEL PappV
on[eA PIayIpPON
UM paynjnsqns
SIXE], PoPPV
anfeA Tenua)) (e

SJUNODDE dU} UI SHPAID Xe], PappPy
anfe, [enua) Surpue)sino Jo JUSUIIEar) pue JUNOddE SSO[ pue
jgoad ayy ur Jusumean; sy pue reak snorasid sy SuLmp pasinn
IO JO Pa[IeA S)IPAID Xe], PIPPV dNJEA [enud)) Jo junowry (e

anfep
JO JUSU}EI) pUE JUNODDE
ssof pue jjoad ay3 ur Jusureany
s1 pue 1eak snoraaid sy Surmp
PasI[InN IO JO PI[IeAL S}IPAId Xe],
PappV anfeA payIPoA Jo Junowry (e




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 49

aguey) oN (q

a3ueyd oN (e

‘J3e1p Syueq saked junodoe 10 anbayp saked junoooe

Aq ueyy asimIayjo opews sem juawdedar ayy UYIOYM  TIIA

‘1eaA snoraaxd sy Surmp

ouny Aue je junodoe aty} ur SUIPUL)SINO JUNOWE WNWIXEeUT TIA

juswdedar aip Jo yunowre ‘IA
‘aahed aup) Jo (9assasse a3 YIIm

9[ge[reAe JI) IaqUINN JUNodDYy JUSUBWLIDJ pUk SSaIppe ‘Dweu  “A

-: 1824 snoraaxd
oy} SuLInp apew [ g9 Uondas Ul paryoads jrurf ay3 Surpasoxa

junoure ue ut 31sodap 10 ueoy jo juswAedar yoea jo sremonaed (q

('10V [eUIAOL] IO 9)E)G ‘[eIIUd))
e £q payst[qeisa uonerodiod e 10 Auedwod Sunueq e ‘Aueduwod

JUSUWILLIDAOK) B JO 3SED 9} Ul UAIS 9q jou paau sre[nonred asayl),

‘Jeip
sueq 9a4ed junoooe ue 10 anbayo saLed junoooe ue Aq ueyy

asimiIayjo pajdedoe 10 uaxe; sem sodap 10 ueo[ Ay IBYPYM A

‘reak snoraaid sy Surmp
awn Aue Je JUNOdOE J} Ul SUIPUE)SINO JUNOWE WNWIXEW Al
‘1ea4 snoraaxd
a3 Sunmp dn parenbs sem j1sodap 10 ueoy ay IAIOYM  TIT
‘pardaooe 10 uase) J1sodap 10 ueO[ Jo Junowre I
‘103150d9p J0 TOPUS] A} JO (9ISSISSE A} YPIIM
d[qe[reAe JI) JaquuInu junodde jusueurrad pue ssaIppe ‘Qweu T
—: 1894 snoraaxd
a3 Surmp pajdasoe 10 uaxe} §569g UoNas ur payoads jrury

a3 Surpesoxe yunoure ue ur J1sodap 10 ULO[ oed Jo sIe[ndnie , (e

53

juswiAedar a3 Jo junoure
‘aaAed aup) Jo (9assasse a3 YIIm
d[qe[IeAR JT) JOqUINN] JUNOIDY
JUSUBULID PUE SSAIPPE ‘Dueu

Rl

-: 1294 snoraaxd
a3 Sunmp apewr ]9 UOT0as
ur paygads jrury ay) Surpasoxs

junowre ue ut jisodep

I0 ueo[

jo yuowkedar yoes jo sremonre (q

(Vv repurAcIg

IO 9)B)G ‘[eIUd)) B Aq PaYSI[qeIsa

uonerodiod e 10 Auedwos Sunjueq

e ‘Auedurod JusuILID A0 © JO ased Y}
ur UaAIS aq jou pasu srenonred asayy),

‘JyeIp ueq 2a4Aed junoooe ue

10 anbayo safed junoooe ue £q
uey) 9sIMIaY}0 paydadoe 10 use)
sem j1sodop I0 UrO[ 3} IoYIaym
‘1eak snoraaid ayy Surmp

aw} Aue je Junodde Ay} ur
Gurpuejsino junoure WNWIXewr
‘Teak

snoraaxd oy Suump dn parenbs
sem j1sodap IO Ueo] a3 IOy m
‘pardaooe 10

uaye; y1sodap 1o ueoy jo junowe
‘103180dap 10

I9pUD[ A} JO (9assasse oy} YIIm
d[qe[IeAR JT) JoqUINU JUNOdOE
jusueurrad pue ssaIppe ‘Oureu

‘AT

m

Rl

T

1ea£ snoraaxd sy Surmp paydeooe

10 U} SS69¢ UoNdas Ul paryads

1w a3 SurpaLdXa Junowre ue ur
11sodap 10 ueo[ yoes jo sremonae . (e

¥e




50 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

‘JUSDIIINS 9 jou
pnom ‘parmbax
ISI[Iea Se 99559ssk
Wo1j 83edy1Ia)
Junodde Jo sy0oq
JO uonjeUTUIEXD
Jo saseq
a3 uo payrodax
99 03 1./SS69¢C
S /N PaI2A0D
suornoesuel], (2

(3V [epUIAOI] IO

9ye1G ‘Tenua)) e Aq paysijqesss uonerodiod e 1o Auedwoo Sunjueq
‘Aueduwrod JUSWILIDAOL) JUSWIUIDAOCL) W0y pajdadoe 10 uaxe)
yisodap 10 ueof Aue jo yuswidedar e Jo ased a3 ur UsAIS aq Jou
paau aa0qe () 3e Juawrwod pue (q) 3e (A1) o3 (1) srenonted ayr)

SJUSWINDOP JUBAI[AI IOYJO PUE JUNODIE JO
SY00( JO UOIJBUTLLIEXS [} UO paseq jyeIp jueq d24ed yunoooe 10
jueq e uo umerp anbayp sahed junoooe Aq apewr arom aures a3
j0 yuawkedar 10 “41sodap 10 ueo[ undaooe 10 Suryey ay3 PYIRYM (@

OV [eIdUIA0L] IO d1e)S
‘Tenua)) e Aq paysijqeliss uoneiodrod
e 10 Auedwod Supjueq ‘Aueduwod
JUSUIUIDAOL) “JUSWIULISAOL) WOLJ
paidaooe 10 uaxe) yisodap 10 ueo| Aue
Jo JuswAedar e Jo ased o) ur uaAIL3 d9q
jou pasu daoqe (D) Je aeoynIa)) A}
pue (q) je (a1) 03 (1) srepnonred ay,
oN EEIN
‘JyeIp ueq 2a4Led junoooe ue
10 anbayd safed yunoooe ue y3noiyy
awres a3 jo yuswkedar 1o qrsodap 10
ueo undaooe 10 Sunje; Surpredax
99ssasse al]} WOIj paurejqo
U23q Sey 91edh1Iad e YA (O

‘JyeIp yueq 2a4ed junoooe
10 anbayp saked junoooe
Aq uey) asIMmIa)0 apewr
sem juowrAedar oy OYPYM AT
‘reak snoraaid a3 Surmp
awm Aue je yJunoosde auy} ul
Surpuelsino junouwre wWNWIXew I




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 51

‘payrodar

3 0} SI ssauIsnq
payyads Aue

jo yadsar ur ‘ygyz,

UOI109S UT PALIdfal

se "x'J Surmp
paLImour sso|
‘pavtasur AlmMaN (p

‘payodar
2q 03 st ¢/

UO0Md9S Ul palio)al

se ' x'J Surmp

PRIINDUL SSO[

uonjernoads Auy
‘pajrasur AmaN (0

auey) oN (q

aguey) oN (e

-reak snoraaid oy Surmp paxmour Aue j1 ssof uonemdads jo
s[re3ap a3 ysruing aseafd ‘sak J1 ‘g/ uonoas o0} uoneuedxs ur
Ppai1aal se ssaursng uonemnaads e uo Jurkired aq 03} pawadp St
Aueduwiod a3 1ayoyMm jerpy aress asesrd ‘Auedurod e jo ased ug

‘dures ay) Jo s[rejap ysruing asea[d ‘sak j1 “1eak snoraaad
oy Sur anp ssaursng payads Aue jo 30adsax ur y¢/ uonoas
UI 0} POILISJOI SSO] AUR PILINOUL SeY 99SSasse ) IOYIdYM

‘aures ay) Jo [rejdp a3 ysiuing aseafd
‘saf 31 ‘reak snoraaid sy Sunmp ¢/ UOTOas UL 03 POIIdAI
sso[ uonendads Aue parInoul sey 29ssasse Ay} IIBYA

"6/ UOI}D3S JO SULIS} UL PIEMIOY
PALLIED 3q 0} PIMO[[E 3 Jouued 1eak snoradid ayj o3 zorid
PaLIMDUI S9SSO[ 9} YOIyMm 03 anp 1edk snoradid ayy ur aoed
uaye) sey Aueduwrod a3 jo Surpjoyareys ur a8ueyd e YUY

)

(1op10
JueAd[d1 03 | (seadnx (saadnux
ER1IERCRENS ur) p ur)a Teak
9A18) | auIN}aI | dueMmoJ[e | JudwW-
passasse se /ssO[ | ssassy
se | junowry | jo arnjeN
junoury

s
Sreway]

I

aqunN
[et12g

1 d[qe[TeAL JUDIXD dY} 0} “TauLreu SUIMOT[0] 9} UT
‘dduremofTe uoneraidap 10 ssof premIoy y3noiq Jo s[redq

(e

[4

"6/ UOT}O9S JO SULId) Ul

PpIeMmIoy paLLIED 3 0} PIMO[[e 3]

jouued reak snorasid ay 03 zorxd

POIINDUI SISSO A} YOIYM 0} anp

TeaA snoraaxd a3 ur aoerd uaxey

sey Auedwod ayj jo Surpoysreys
ur a8ueyod e yeyM  (q

(1op10 (22
P dnx
u (sa
ur)
eAdax | adnx : I
s adu hC)
03 3du ur) ek
Ie em qut
3I3j31 | pau Jud
w offe nN
5 9A1g) | Injax / wss e
p° se -2 I
b ss0] LI9G
ssasse | jun 30 ssy
nowy | | 2
1EN
(e
: 9[qe[reAe

JU9)Xa 9} 03 “Jouuewr JUIMOT[0F
a3 ur ‘aduemorre uonenaidap
IO SSO[ pIemioy JySnoiq jo s[reaq

14




52 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

papraoxd

jeurroy paywads pue
papnoul osfe (sauoy
onuouooy wads

U1 sjruy) paysiquisa
Ajmou Jo 3oadsau

u1 suoisieo.d p12ads)
VVO0L Uonoeg

pue (072 9u0z Ipv.]
224 u1 sSuryviopUnN
parsiquisa

Ajmau fo 3oadsa.

u1 uoisieoid w10ads)
V0L s/n uononpaq

uI pa  NssI ‘D33 “Xe[ndII ‘saur[pms Iayjo
Aue 10 Z9GT “SaINY Xe}- SWOodUJ IO [96L | pawre[d st

‘oY Xe}-  dwoduf Jo suolstaoid jueasrar | uononpap
ay3} opun payymwads ‘Aue JI “‘SUOIITPUOD yosrym
a3 ST PUe 1961 PV Xe}- swoduy jo Iopun
uorstaoxd ayj 1ad se a[qISsTwIpe sjunouwry uonPag

‘JeY2q styi

(VV0T uonoag “vT uonoag) II pideyd 10 viA

reydeyD 1opun aqissTurpe “Aue JI ‘SUOHONPIP JO S[ILIdP ISIM-UOTIDG

€e

VIA
1eydey) opun a[qrssruape ‘Aue
J1 “SUOTIONPSP JO S[Te}dP ISIM-UOI}ODG

9¢




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3D | 53

‘parrodar

9q 03 paxmbazx

st Aue 31 /(£) 2902
» (VI)10T

S /N }S2I93Ul JO
1oadsar ur rejag
parIasur AiMaN

s[re3ap
9} Yysiunyg

aseard qou

31 -own paqriosaxd
O} Ulym

SOL 10 sdlL

JO JuaWAYL}S A}
Usiuing o3 pojre;
sey 9assasse

ay) ased Uy

"pajrasur AimaN] (q

ad
-IIAX Tdey) jo
suorsiaoxd ayy 03
p2lqns 5D I /sal
wO wGOﬁU.&wGM-ﬂ

jo Sunzodar

9sIM uondag (e

‘yuawiAed
jo ajep
ym Suore drqeded
¢ uwmnjod (£)2902/(v1) 10T (NV.L) equinN
Jo jno pred Uo13d9s Ppun JUNO2DY UOIII[0D
junowry Jsalojul Jo junowry pue uonpnpap xeJ,

wystuany asesd ‘saf 41 (£)D90¢ uond9s 10 (V1)10¢
UOT}09s 1opun saxaul Aed 03 a[qer] ST 99ssasse oy} PYRYM (0

pajodax
3q 03 paxmbax
are yorym
suondesuey [e
Jnoqe UOIeULIOJuT
SUTeJuO0d PajdI[[0d
10 papnpap
Xe} JO JuUduIdje3s
Ay} IPYPYM

paysruiny
n3
urysiuiny
Jo areq

Su
Tysqung
103
ajep an(q

w
103
jJoo
dA1

(NV.L)12qunN
Juno’»y
UOI}I[[0d pue
uondNpap xey,

:s[rejap a3 ystuny aseard
ou J] -awn PaqrIdsaid 9y} UTYIIM Pajdd[[od Xe} 10 Pajonpap
Xe} JO JUaUIa}e)s Uy} PaysIuIng sel] 9assasse al} yPypm  (q

ot 6 8 L 9 ) 14 €| ¢ L
®)
pue (9)
3o no ()
Judwu jo no
I9A05) ©) ojyer
[enuad 3o mo ()] par €
jo aer  p jo | jyads ®) u
Jpan aynads ;o | jepdy | jonop wnjod
ay} ueyy P | 291100 93091100 ur pa
03 pa3 $S9] Je p 2309 10 0p yads
1sodap 93091100 o> Pa3> | 9npap aimjeu (NV.L)
jou pa (8) 10p I10p npap 2qo3p ay3 jo Idqunu
13[]0> uo p | apnpap | apn sem axmbax | jdradax Juno»y
10 pa | 23937[0d semxe} | pap xe3 y sem xe} 10 Ju } uo
Pnpap 10 pa Pwym xe} ym yym | swhed | uawx 1393][0d
xe} 3npap uo jo uo ju uo joy Aed | wor pue uo
joju xe}Jo 3 junowe | juno nowe junowe unouwre joax -] Bonpap
nowy | unowy 18301, wy Te301, Te30 L, Tejol | meN | 298 xeJ,

ysmung asea[d sak J1 ‘gg-TIAX *21deyD jo suorsiaoxd ayy
12d se xe} 309[[0D I 0 3onpap 03 parnbai st sassasse ayy PYPRYM (e

Ve

Gurpre3ar g-

ajep paonpap xeJ,
pajonpap aq

0} paxmbaax uey; uononpap
I95S3] JO JUNOIDE UO [[eJiI0YS

[Ie ¥e pajonpap

jou pue a[quIINPAP XeJ,

m

n

‘T

waﬁ.ms

‘ S[Te3op SUIMO[[0F a1} 9AIS asead
“yim parpdurod ussq jou aaey g
“IIAX T21dey) jo suorstaoxd ays J1 (q

‘JUSUWIUISAOD)
[eua)) aj JO PaId A}

03 joaray) yuswiked ayy SurpreSax
pue 20IN0S Je Xe} JO uondNpPap

[TAX *1deyD
jo suorsiaoad a3 ym parduwrod

sel] 99ssasse A} YIYM (e

Ll




54 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

‘paAowdI
Mou J[qe[reAe
JUI)XD S}
0} UoTjeuLIou] A}
Ay00ds 03 (Aue 1
‘ssaoxa /aderIoyg
pue ppIL jo 9
‘sponpoid paysrury
Jo P[4 Jo 3oadsar
ur) papraoxd
uonyexe[a1 wiIpey (q

adueyD oN (e

*Aue J1 ‘ssadxa /a3e1I0yg

o03s 3ursopd

‘1eak snorasid a3 Surnp sares

‘xead snorasid ayy Surmp parmjoenuew Ajpuenb
‘reak snoraaid ayy Surmp saseyoind

5p003s Suruado

‘Aue J1 “ssooxa /a8eyI0Ug

‘pra14 jo adejuadiad

‘syonpouid paysrurg jo pRIL

5po3s Sursop

‘1ea snoraaid sy urmp sofes

‘1eaf snoraaxd oy Sunmp uonduwnsuod
‘reak snoraaixd ayy Surmp saseypind
5p003s Suruado

.F
A
AT
m
T

1

: sponpoad-Ag /syonpoid paystury g
A
A
T
A
AT
T
o

1

: S[eLIRyeW MBY Y

: syonpoad-£q
pue syonpoad paysiuy ‘serrayewr mel jo sway fedourid s jo
srejap aanezuenb aa1d “ureouos Surmioeynuewr e jo ased ayj Uy

‘Aue J1 “ssaoxa /a3erIoyg

50038 Suiso

‘1eaA snoraaid sy 3urmp safes
‘reak snoraaid ayy Gurmp saseyoind
5po3s Suruado

A
AT
m
o
T

:papen spood jo sway edourid
jo s[re3ap aaneuenb aA13 “ureouod Surpern e jo ased a3 Uy

q

‘e

g€

‘d[qereae

JU9)Xa 3} 0} UDAIS 9q Aewr UOTjeULIOU],

*Aue J1 ‘ssaoxa /o8erIoyg

5po03s Sursopd

‘1eak snoraaid oy Surinp sores
1eak snoraaxd ayy

Surmp painjoenuew Lnuenb
‘1eak

snoraaid a3 Surmp seseypind
poys Suruado

‘A
A
‘AT

m

I
T

: syonpoad-Ag /syonpoid ﬁmLmEE. qa

‘Aue J1 “ssooxa /adeIoyg
‘P14 jo a8ejusdiad
‘syonpoid paysruy jo pRIA |
5o03s Sursop

‘1eak

snoraaxd ay3 Surmp safes
‘1eak snoraaxd

a3 Surmp uondumsuod
‘1eak snoraaxd

a3 Surmp saseydind
po003s Suruado

THA
A
A
A

‘AT

™

Rl
T

! S[eLIReWw MeY Y
: sponpoid-£q
pue syonpoid paysrury ‘sferrajeur

Mmel Jo sway fedo

und ay)

jo s[rejap aanejnuenb aA1d ‘uredouod

Gurmjioeynuew e jo ased a3 Uy

*Aue J1 ‘ssaoxa /a3eyI0Ug
50038 Surso

182k

snoraaxd a3 Surmp safes
‘1eak snoraaxd

oy} Sunmp saseyoind
5p003s Suruado

A
‘AT

m

n
T

:papex; spooS Jo suralr E&u:.im

JO S[Ie1dp dAnIEIIIUE

nb aa13
“UI0u0d Jurpern e Jo ased ay) uf

‘e

8¢




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 55

‘A101Nn7€38

10 Arejunjoa
I9UIdUM MO PaLLIEd
JIpne 3500 [[e 0}
d1qeoridde st asnep
3 ‘sny, "parsep
uaq sey (6)6ET
UO1}09s 0} A0UDILJAI

ay D¢ wiog

MU UI “TOAOMOH
(9961 10y saruvduio)
ayy fo yeeg s/n pipnw
1500 flaongvys 03 siafou
youjm) (6)6€1 uondas
03 papraoid sem
9DUDIDJOI 3Y} IoI[Ieq
‘payrodar aq 03

ST JuawaaIesIp pue
uonedryienbsp jo
[resap A[uo “pasopous
aq j0u paau sprodax
PNy 3s00 MON

“10)TpNe 350D
ay Aq paynuap1 /pajtodar aq Kew se Ayryuenb /anfeA /way /19yewt
Kue uo yuswaa1desip 1o uoredyienbsip jo ‘Aue

J1 ‘S[Te39p 93 DALS “SaA JI N0 PALLIEd SeM JIpne }s0d Aue IIayp

LE

(6)6cT
UOT}03s 93G] yIpne yons Jo j10dax Ayl

jo Adoo e asopoun ‘saA 31 4no
PALLIED SEM JIPNE JS0D AUe IIdYA

0¢

m(voo

- grrpue ()(vr)
O- GLT SUOnOas Ul 0}
PpaLId)aI SUOIONPaI
JO Junowe jo

3oadsar ur pammbar
st 3unzodar ‘Tayyam,y
"JewLIof

ayy ur pajerodroour

(VI)- OSGIT uondaeg
jo suorstaoxd oy,

‘syunowre yym juawied jo sajep

uoaayy pred xey [ejo}

{(m)(VT)O-STT UOndas Ur 0} paLIdjol Se UordNpal Jo Junoure

{(N(VT)O-STT UOO3S Ul 03 PaLIdfal St UOLONpal Jo junowe
‘sygoxd paynqLIsIp jo junowe [ej0} (e

-2 ur1oy SUIMO[[0F 3} Ut O-GT T UONdas topun syyord

PaINqLUSIp uo xe} Jo s[rejdp ‘Aueduiod oisswio  p e Jo Ised Y3 uf

—
2TT O

9¢

‘sjunoure
yim juswked jo sayep (o
‘uoaray) pred xey [e301 (q
‘sygoxd
panqrusip jo junoure [ejoy (e
—: w0y 3urmor[oy
APUIO-  GIT uondads wpun syyoid
PaINqLISIp Uo Xe} JO S[Iejap
‘Auwedwrod onsawop e Jo ased ayy uf

6¢




56 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

(pa19puaI SIDIAISS 1O PAINIOLINULU IO paper)
spooS jo sura)1 fedourid 10y paysiuing aq 03 pasmbai s[rejap ayx)

paonpoad
Spoo3 paysuy /pawmnsuod o
[er)e N
‘payrodar IsAOUIN ] /open-ur-yo0ig ¥
9q 03 axe 1eak 1aouin] /igoxd j1oN ¢
renueury urpadsard Iaaoum) /1goxd sso1n) Z Vi [45
JO IA0UIN] [€30) J9ssasse
29 SOTjer A ‘TN 3} Jo I9A0UIN] TRIO], 1
‘paIopuU 91 SIDIAIIS Teak ‘paonpoid spood
IO paInjoeynURWL snoraaxd 1eaf s Rquny paysIur] /pawmnsuo)) retely  (p
sIe[nOIIE ]
10 papex; spood 8 | noraarg [erRS ‘IDAouIN] /open-ur-yooig (o
3o swayt Tedourid urpasaig ‘aouIn] /goIi BN (q
I0J paysruIny ‘IdAOUIN] /3JOIJ SSOID) (e
aq 03 s[re3ap Ay} :1edf snoraaxd Surpasard pue -1 SMO[[0]
‘asned sty 1opun) | 1eak snorasrd ayy 103 ¢ 039 “1j01d ss018 “1oaowny Gurpredar syrel(q Se uore[no[ed YHm soner Sununoddy
‘pariodar
9q ojosfe  (3Ipny
reradsg) 6 61 PV
S0UBUL] 943} JO VL
s/n j1pne jo j1odax “I0)TpNE 6€ ) )
Ay ur Juawreardesip | ay Aq pagnuspt/parodar aq Aew se Auenb /anfea /weyr /193380
10 uonyedryienbsip Aue uo yuswaaIdestp Jo uonediyIenbsip jo ‘Aue Ji ‘sirelop
Jo[red | a3 9AIS ¢ SaA JI ‘S90IAILS S[EXE) JO UOHEN[eA 0} UOTJe[dI Ul F661 PV
payresur AIMapN] | @durUL] 9y} JO Y/ UOLDaS IopUN Pajonpuod Sem jipne Aue 1oy
‘papraoid aq
0} JUSWARITeSIp pue
uonesyirenbsip jo - jIpne yons Ie

[re3ap Aquo ‘pasopous
aq j0u paau sprodax
JIPNY 9SXT MON

"aq Aewr se Ayryuenb /anTea /ure)t /1a3ewu AU UO JUSWSRIZESTP
10 uoryeoyIrenbstp jo ‘Aue J1 ‘s|rejap ) 9AI3 ‘SaA JT FHET
10y 9SIOX [eIJUD)) A} JOPUN Pajonpuod sem Jipne Aue Iayiayp

jo 310da1 ap Jo Adod e asopus ‘sak

JLFP6T 10V 9sSdXg [enjua)) 9 1} lopun
Ppa31onpuod sem jrpne Aue ISy




COMPARATIVE ANALYSIS OF REVISED FORM 3CA/ 3CB/ 3CD | 57

‘sxenonxed
JuswIssasse

yim Suore parrodax
99 03 st LG61

PV XeL e M

pue 1961 1PV

Xe], auoouy a3 ueyy
IS0 sme[ Iopun
punjax /puewa(
porIasur ALMaN

‘s3urpoaavoxd
jueAd[aI JO S[re}ap yrmsuore /6T “ 10V Xe} YI[ESAA PUE 96T
OV Xe)-  2WOodU] Uey) 1930 sme| Xej Aue 1opun reak snoraaxd ayy

Surnp panssI punjal 10 Pasrel puewap JO s[Te}ap a3} YsIuing asea[J

154







CHAPTER 3

Clause wise Analysis of
Revised Form No. 3CD

The statement of particulars is to be given in Form No. 3CD as annexure to the audit
report contains forty one clauses. The tax auditor has to opine whether the particulars
so given are true and correct. This Form is a statement of particulars required to be
furnished under section 44AB. The same is to be annexed to the reports in Forms No.
3CA and 3CB in respect of a person who carries on business or profession and whose
accounts have been audited under any other law and in respect of person who carries
on business or profession but who is not required by or under any other law to get his
accounts audited respectively. While furnishing the particulars in Form No.3CD, it
would be advisable for the tax auditor to consider the following:

(@) If a particular item of income/expenditure is covered in more than one of the
specified clauses then suitable cross reference to such items should be made.

(b) If there is any difference in the point of view of the tax auditor and that of the
assessee in respect of any information furnished in Form No. 3CD, the tax auditor
should state both the view points in form 3CA /3CB (as may be applicable) in the
qualification / observation in the category of ‘Other’.

(c) In computing the allowance or disallowance, the law applicable in the relevant
year should be taken care of, despite the fact that the form of audit report may not
have been amended to bring it in conformity with the amended law.

(e) if the information in order to complete tax audit is given in part or is incomplete
or is not given by assessee against all or any of the clauses, the auditor in such a
case, should qualify his report on matters in respect of which information is not
furnished to him.

(g) In case the auditor relies on a judicial pronouncement, he may mention the fact as
his observations in Form No.3CA / Form No.3CB, as the case may be

Clauses 1 to 8 of Form No. 3CD require routine particulars regarding the assessee -

Name, Address, PAN, Status, previous year and assessment year, the same refers as

Part - A of the Tax Audit Report.
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3.1 Clause 1. - "Name of the assessee”

Under clause (1), the name of the assessee whose accounts are being audited under
section 44AB should be given. However, if the tax audit is in respect of a branch,
name of such branch should be mentioned along with the name of the assessee.

Below mentioned include the considerations in respect of clause (1) of tax audit
report.

a. Verification of name with which the auditee is assessed, cross checking of the
same with income tax record.

b. In case of proprietorship concern, details of proprietor should be verified. It
would be appropriate to mention the name of the proprietorship firm with
the proprietor’s name while filling up Form No. 3CD in case of individuals
since many a time TDS certificates are issued in the name of proprietorship
firm

c. Incase of audit of a branch, name of the assessee along with the reference of
concerned branch should be stated.

d. In case of Individual - please check for any change in name on account of
marriage or otherwise.

3.2 Clause 2. “Address”

The address in form 3CD should be the same as per income tax records. In case
there is any change in address, new address should be furnished in Form 3CD. If
the tax audit is in respect of a branch or a unit, the address of the concerned branch
or the unit should be stated in form 3CD. In the case of a company, the address
of the registered office should also be stated. In the case of a new assessee, the
address should be as that of the principal place of business.

3.3 C(Clause 3. “Permanent Account Number”

In this clause, the permanent account number (PAN) allotted to the assessee should
be indicated. In the e-filing format, PAN is a mandatory field. It is a number allotted
by the Department having ten alphanumeric characters - the first five alphabets
(capital letters), the next four (numbers) and the last one again being alphabet in
capital letters. The photocopy of the same duly certified by the assessee be kept in
Audit file.

3.4 Clause 4

“Whether the assessee is liable to pay indirect tax like excise duty, service tax,
sales tax, customs duty, etc. If yes, please furnish the registration number or any
other identification number allotted for the same”
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E-utility format

Whether the assesses is liable to pay indirect tax like excise duty, service tax, sales tax, customs duty,etc. if yes, please furnish the
registration number or any other identification number allotted for the same™

Yes v

 Registration /Identification

1 Select ¥
; = Select
El @ | Central Excise Duty
Central Custom Duty
Service Tax
Sales Tax/VAT
State Excise Duty

Other Indirect Tax/duty

Points for consideration

* Under this clause of report, the auditor is required to mention as to whether
the assessee is liable to pay indirect taxes like excise duty, service tax, sales
tax, customs duty, etc.

* In case the answer is yes, the registration number or any other identification
number allotted by the concerned authorities is to be furnished by the tax
auditor.

* Here, in this clause, the exhaustive list of indirect taxes as intended to be
reported is not given. Moreover the word indirect tax is also not defined
any where under any statute. However, in common parlance the same is
understood to mean the taxes which are indirectly recovered, meaning
thereby the taxes levied on one person but borne by another person such as
Service tax / VAT.

* In order to meet the requirement under this clause, the tax auditor should
obtain the list of indirect taxes applicable in respect of all units covered by
audit from assessee along with the registration/identification number allotted.
Thereupon, the copies of relevant registration certificates etc. should also be
obtained for the purpose of cross verification.

* In case assessee has obtained multiple registration numbers under any law,
all such numbers should be furnished under this clause.

* While reporting under this clause, the tax auditor should take into
consideration the provisions of Auditing Standard SA 580 “Written
Representation” and also exercise his due diligence, intellect and professional
experience in determining the applicability of any indirect taxes law on the
business or profession of the assessee.
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Issues:

In case asesssee is liable for registration under any particular indirect tax, but
has either not applied for registration or if applied not been allotted the same,
then report to be qualified considering the materiality aspect in 3CA/3CB as
the case may be. In case assesee has applied for registration but was, for any
reason, not allotted and there involves no materiality then the fact could be
given via observation.

In case the registration no. under any Act is obtained without having any
liability thereof, in that case, such registeration no. to be reported under this
clause.

In the E-utility format only five specific type of indirect taxes are listed. Any
other indirect taxes applicable to the asssessee are to be reported under the
head “Other Indirect Tax / Duty”

3.5 C(Clause 5 - “Status”

s

Status ~ Select -
Select
Indmnadual
HUF
Firm
LLP
Company
Trust
A0P/BOL
Local Authority
Aatificial Juridical Person

Co-Operative Society

Co-Operative Bank

Points for Consideration

‘Status” here does not refer to ‘residential status” - Resident/Non-Resident.

In this clause the status of the assessee is to be mentioned, as per section 2 (31)
of the Act, namely, individual, Hindu undivided family, company, firm, an
association of persons or a body of individuals whether incorporated or not, a
local authority or artificial juridical person. Furthermore the residential status
may also be furnished separately.

For a Limited Liability Partnership (LLP) formed and registered under the
LLP Act, 2008, status is firm as section 2(23) defines ‘firm’ to include LLP as
defined in the LLP Act, 2008. In the case of LLP incorporated outside India
(foreign LLP), the status is “‘Company” and not ‘firm’.

In the e-utility, additional specific type of Status has been given in addition
to type of Persons as provided in Sec. 2(31) of the Act i.e. Trust, Co-operative
society and Co-operative bank.
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3.6 Clause 6 - “Previous Year”

Points for Consideration

* The period of the previous year has to be stated. Section 3 defines the previous
year as under:

“For the purposes of this Act, “previous year” means the financial year
immediately preceding the assessment year:

Provided that, in the case of a business or profession newly set up, or a source of
income newly coming into existence, in the said financial year, the previous year
shall be the period beginning with the date of setting up of the business or profession
ot, as the case may be, the date on which the source of income newly comes into
existence and ending with the said financial year”

* Previous year under the Act normally begins on 1st April of a year and ends
on 31st March of the following year. The relevant previous year should be
mentioned accordingly.

* In cases where amalgamations, demergers, reconstitution, new business,
closure of existing business etc. took place during the period under audit in
that case the date of beginning/ ending of the previous year may be different,
and as such the relevant date of beginning and ending of the previous year in
these cases be reported under this clause.

3.7 Clause 7 - Assessment Year

Under this clause, the assessment year relevant to the previous year for which the
accounts are being audited should be mentioned, e.g. for the previous year 2013-
14, the assessment year would be 2014-15.

3.8 C(Clause 8 - Indicate the relevant clause of section 44AB under which the audit
has been conducted

E- utility format

8 Indicate the relevant dause of section 44AB under which the audit has been conducted *

1 Select v

Select

Clause 44AB(a}- Total sales/turnover/gross receipts in business exceeding Rs. 1 crore
Clause 44AB(b)- Gross receipts in profession exceeding Rs.25 lakhs

Clause 44AB(c )-i- Profits and gains lower than deemed profit u/s 44 AE

Clause 44AB(c )-ii- Profits and gains lower than deemed profit u/s 4488

Clause 44AB(c )-iii- Profits and gains lower than deemed profit u/s 44888

Clause 44AB(d )- Profits and gains lower than deemed profit u/s 44AD
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Points for consideration

Under this clause, the tax auditor has to report the relevant clause of section 44AB
in terms of which the provisions of section 44AB apply to the assessee. These
clauses are as under:

S. No. | Particulars Clause No. of
Section 44AB
1. In case of business if total sales, turnover or gross receipts, as the case Clause (a)

may be , exceeds one crore rupees.

In case of profession if gross receipts exceed twenty five lakh rupees Clause (b)

If Profits u/s 44AE, 44BB or 44BBB claimed to be lower than the Clause (c)
presumptive profits and gains

4. If Profits u/s 44AD claimed to be lower than the presumptive profits Clause (d)
and gains

Issues

It is possible that an assessee is liable for tax audit in terms of more than one of the
above clauses. In that case, all such relevant clauses should be reported.

3.9 Clause 9 (a) & (b)

(a) If firm or Association of Persons, indicate names of partners/members and
their profit sharing ratios.

(b) If there is any change in the partners or members or in their profit sharing
ratio since the last date of the preceding year, the particulars of such change

A. Sub-clause (a) of clause (9)
E- utility format

9 (a) Iffirm or Association of Persons, indicate names of partners/members and their profit sharing ratios,

In case of ACP, whether shares of members are indetermingte or unknown ? Skt v

*Note: The e-utility, however, seeks to know “In case of AoP, whether shares of members
are indeterminate”. The same did not form part of the Notification dated 25-07-2014,
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“In case of AOP, whether the shares of members are indeterminate or unknown”

* Inrespect of sub-clause (a) of clause (9), below mentioned information is to be
furnished in respect of assessee being partnership firm, LLP or AOP or BOI -

i

ii.

iii.

iv.

Vi.

The name of partners of the firm or members of the association of persons
(AOP) or body of individuals (BOI).

‘Minor” admitted to the benefits of partnership is also a “partner” of the
firm within the meaning of section 2(23) of the Act. Therefore, name and
PSR of such ‘minor partner” also should be given.

Profit sharing ratios (%) of all the partners / members of firm / AOP /
BOL

In case where the partner of a firm or the member of AOP/ BOI acts in
a representative capacity, the name of the beneficial partner/ member be
stated.

The term “profit sharing ratios” would include loss-sharing ratio also
since loss is nothing but negative profits.

In certain cases of association of persons or body of individuals, it may be
possible that the shares of the members are indeterminate or unknown.
In such circumstances, the relevant fact be stated.

The particulars in this clause should be verified from the instrument or agreement
or any other document evidencing partnership or association of persons including
any supplementary documents. The tax auditor should obtain certified copy of
partnership deed/ and any other instrument evidencing constitution of AOP/ BOI
supplementary document or any other document, as applicable for previous year
under audit, along with copy of acknowledgment evidencing filing of documents
with the concerned authorities.

Note: E-utility does not provide internal check, it accepts the PSR as may be feeded for eg
in case of fraction such as 1/3 PSR for each partner, to make it 100%, 33.34% to be filled
in respect of one partner i.e. 33.33% + 33.33% +33.34% = 100%.
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B. Sub clause (b) of clause 9
E- utility format

(b) If there is any change in the partners or members or in their profit sharing ratio since the last date

of the preceding year, the particulars of such change. YEs

ik Select

X Detete |

Select
Addition
Deletion

Change in profit sharing ratio

Points for Consideration

Under this clause, all the information about any change in the partners of
the firm or member of the association of persons/ body of individuals or
their profit or loss sharing ratio since the last date of the preceding year, the
particulars of such change are to be stated. For example, if the previous year
under audit is 2013-14, the “last date of the preceding year” is 31-3-2013 and
all changes that took place during 2013-14 should be reported.

The changes should be cross verified with the partnership deed, instrument
or agreement or any other document evidencing partnership or association
of persons including any supplementary documents or other documents
effecting such changes. The tax auditor may also verify:

- In case of registered partnership firms (including Indian LLPs), whether
the relevant documents have been filed with the concerned authorities.

- whether notice of changes, if required, has been given to the registrar of
firms,

- Any minutes or any other understanding recording any changes in the
partners/ members or their profit sharing ratios.

Issues

Clause 9(b) requires particulars of change in partners/members or in their
PSRs. The word “particulars” includes the date/s of change/s also.

All changes occurring during the entire previous year should be stated against
clause 9(b).

When a partner in a representative capacity, say, karta of HUF, retires from a
firm and is admitted to that firm in his individual capacity - this is a change
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in the constitution of the firm and should be reported against clause 9(b). On
the same analogy, it can be opined that if a partner in his individual capacity
retires and is admitted as a partner in a representative capacity, the same
should be reported.

* Admitting a minor to the benefits of partnership is also a ‘change in the
partners’ [since such a minor is a “partner” within the meaning of section 2(23)
of the Act] and should be reported.

e If a minor opts to be a full-fledged partner on attaining majority, it appears
that there is no need to report under this clause (unless there is a change in
PSR) so long as the redistribution of shares in losses is ascertainable from
the original instrument of partnership. [Badri Narain Kashiprasad v. Addl.
CIT [1978] 115 ITR 858 (AllL); Ganesh Rice Mills v. CIT [1981] 132 ITR
257 (MP)]

* Change in shares of loss on the minor attaining majority is not a change in the
constitution of the firm. [Jagjivandas Govindji & Co.v. CBDT [1981] 132 ITR
769]. This is so even if there was no mention in the original partnership deed
regarding how losses will be shared when the minor elects to be a partner.
[ITO v. Sureshchand Rameshchand [1983] 17 TT] (Jp.) 228]

*  Whether there is a change in the constitution of the firm or not - this has to
be decided in the light of section 187 of the Act read with sections 31 to 44
of the Indian Partnership Act, 1932. When dissolution of firm takes place as
provided in sections 40 to 43 of the Indian Partnership Act, 1932 and a new
firm is constituted by one or more partners of the erstwhile firm - this is not a
mere change in the constitution of the firm. [Gokuldas & Bros. v. CIT[1989] 34
TTJ (Indore) 582]

* Change in remuneration not to be reported- The clause would not cover
any change in relation to payment of remuneration or interest to partners
or members without change in Profit/ Loss Sharing ratio. Furthermore, the
e-filling utility does not provide any feature for such information.

3.10. Clause 10(a) & (b)

a. Nature of business or profession (if more than one business or profession is
carried on during the previous year, nature of every business or profession).

b. If there is any change in the nature of business or profession, the particulars
of such change.
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A. Sub-clause (a) of clause (10)
E-utility format

10 (3) Nature of business or profession (iIf mere than one business or profession is carried on during the previous year, nature of every
business or profession).

1 Select v

@ Select

Manufacturing Industry
Trading

Commission Agents
Builders

Contractors
Professionals

Service Sector
Financial Senvice Sector
Entertainment Industry

others

* Under this clause the principal line of each business is to be determined
and stated in this clause, i.e. the sector in which the business or profession
falls such as manufacturing, trading, commission agent, builder, contractor,
professionals, service sector, financial service sector or entertainment industry
along with the sub-sector in which the client is perusing its business activity.
In case assessee is carrying more than one business than information has to be
furnished in respect of each business.

¢ Each sector involves sub sector the details of such sub sector has also to be
furnished (Code will be auto generated once the sub sector is selected), the
details of sub sector involved are as under:

i. Manufacturing Sector - Agro based industries, Automobile and Auto
spare parts, cement, Diamond cutting, Drugs and Pharmaceuticals,
Electronics including computer hardware, Engineering goods, Fertilizers,
Chemicals and Paints, Flour & rice mills, Food processing units, Marble &
Granite, Paper, petroleum & petrochemicals, power and energy, printing
& publishing, rubber, steel, sugar, tea & coffee, Textiles, handlooms &
powerlooms, Tobacco, tyre, Vanaspati & Edible Oils, Others.

ii. Trading - Chain stores, Retailers, Wholesalers, others.

iii. Commission Agents - General Commission Agents.
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iv. Builders - Builders, Estate agents, Property Developers, others.

v. Contractors - Civil Contractors, Excise Contractors, Forest Contractors,
Minning Contractors.

vi. Professionals - Chartered Accountants, Auditors, Fasion Designers,
Legal Professionals, Medical Professionals, Nursing Homes, Specialty
Hospitals.

vii. Service Sector - Advertising Agencies, Beauty Parlour, Consultancy
Services, Courier Agencies, Computer trainining, educational &
Coaching Institutes, Forex Dealers, Hospitality Services, Hotels, IT
enabled services, BPO Service providers, Security Agencies, Software
Development Agencies, Transporters, tour operators & others.

viii.Financial Service Sector - Banking companies, Chit funds, Financial
Institutions, Financial Service providers, Leasing companies, Money
lenders, NBFC, Share broker, Sub broker, Others.

ix. Entertainment Industry - Cable TV production, film distribution, film
laboratories, Motion picture producers, Television Channels, others.

x. Others - Other than (i) to (ix) above.

B. Sub-clause (b) of clause (10)
E-utility format

(b) 1f there is any change in the nature of business or profession, the particulars of such change. YES v

1 Select v Select v '

@ Shelec‘t

Added

Discontinued

*Options Sector & sub sector are same as referred in clause 10(a).

Points for consideration

* Under this clause any material change in the nature of business during the
previous year is to be reported. Below mentioned include the changes to be
reported under this clause:
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a. Change in the principal line of business, e.g. Wholesale to retail
or Manufacturing by own to Manufacturing on job work basis,
Manufacturing to trader.

b. Any addition to or permanent discontinuance of a particular line of
business.

c. In case of business reconstruction or business reorganization

* Others that may involve material change in nature of business:

a. change from wholesale business to retail business.
b. amalgamation/demerger if a new line of activity emerges as a result.

c. hiving off of any activity in restructuring.

e Issues / Examples of changes in business or profession that needs no

reporting against clause 8(b)

a. Temporary suspension of business.

b. Amalgamation/demerger if there is a similar line of activity-i.e. no new
line of activity emerges as a result. However, if a new line emerges after
the business reorganization / reconstruction, the same would require
reporting under clause

c. CA who was rendering services related to direct taxes starts rendering
services related to indirect taxes also.

3.11. Clause No. 11(a) to (c).

a. Whether books of account are prescribed under section 44AA, if yes, list of
books so prescribed.

b. List of books of account maintained and the address at which the books of
account are kept.

(In case books of account are maintained in a computer system, mention the
books of account generated by such computer system. If the books of accounts
are not kept at one location, please furnish the addresses of locations along with
the details of books of accounts maintained at each location.)

c. List of books of account and nature of relevant documents examined.
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A. Sub clause (a) of Clause 11
E- Utility Format

1 (a) Whether books of accounts are prescribed under section 4444, if yes, list of books so prescribed. St v

Select

1NO

1

Points for Consideration

* Under clause (a) of clause 11, list of books of account (if any) prescribed has
to be furnished. The CBDT under Rule 6F has prescribed the books of account
and other documents to be kept and maintained by a person carrying on
certain professions specified in sub-section (1) of section 44AA.

* Requirement of section 44AA about maintenance of books of accounts for

specified profession and non-specified profession can be understood with the
help of below mentioned chart.

| Sec 44AA |
[

[ |
Specified Profession | | Non Specified Profession or Business

| |

Limit Rs 1,50,000 Receipts Limit Total income Rs 1,20,000 or
Total Sale Receipts
Rs 10,00,000

[ [

[
| Exceeds | | Does not Exceeds | | Exceeds | | Does not Exceeds |
| | | |
Prescribes Books Any books Any books No books
Rule 6F are mandatory

Note: * Limit (total income or Receipts) - In any 1 of the 3 years immediately preceding
the previous year or the previous year in which business is set up, if first year.

** Any Books - Any books mean the books so as to enable the AO to compute his total
income in accordance with the provisions of this Act.

*** Specified Profession - legal, medical, engineering, architectural, accountancy, technical
consultancy, interior decoration or any other notified profession
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* Specified Professions prescribed in sub-section (1) of section 44AA read with
rule 6F

Legal

Medical

Engineering

Architectural profession
Profession of accountancy.
Technical consultancy
Interior decoration

Authorised representative - vide notification : No. SO 17(E), dated 12-
1-1977.

Film artist - vide notification: No. SO 17(E), dated 12-1-1977.
Company Secretary- vide Notification: No. SO 2675, dated 25-9-1992

Profession of information technology - vide Notification: No. SO
385(E), dated 4-5-2001

In all the above cases, the total gross receipts should exceed one lakh fifty thousand
rupees in all the three years immediately preceding the previous year, or where
the profession has been newly set up in the previous year, the total gross receipts
in the profession for that year are likely to exceed the said amount.

* Books of account prescribed u/s 44A A read with rule 6F, in respect of specified
professions are as under:

a.
b.

C.

Cash book
Journal
Ledger

Carbon copies of bills, whether machine numbered or otherwise serially
numbered, wherever such bills are issued by the person, and carbon
copies or counterfoils of machine numbered or otherwise serially
numbered receipts issued by him [not applicable for sums not exceeding
Rs. 25].

Original bills wherever issued to the person and receipts in respect of
expenditure incurred by the person or, where such bills and receipts are
not issued and the expenditure incurred does not exceed fifty rupees,
payment vouchers prepared and signed by the person:

In addition to above, a person carrying on medical profession is required
to keep the following;:

* Daily case register in Form No.3C showing data, patient’s name, nature of
professional services rendered, fees received and date of receipt; and
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aninventory under broad heads, as on the first and the last days of the previous
year, of the stock of drugs, medicines and other consumable accessories used
for the purpose of his profession.

That daily case register and inventory under broad heads do not constitute
books of account and as such does not hold reporting requirement under this
clause.

Sub clause (b) of Clause 11 (Reporting requirement about books of accounts
maintained in respect of non specified professions - please refer chart above)

E-utility format

(b)  List of books of account maintained and the address at which the books of accounts are kept,{In case books of account are maintained in 2 computes system, mention the books of account
generated by such computer system, If the books of accounts are not kept at onelocation, please furmish the addresses of locations dlong with the detalls of backs of accounts maintained &t
each location,)

o Same 3 11(3) above

o ; i City or Town or
Books maintained  AddressLinel  Address Line 2 Distrct

Points for Consideration

Under this clause, list of books of account maintained and the address at which
the books of account are kept, is to be reported.

The tax auditor should obtain from the assessee a complete list of books of
account and other documents maintained by him (both financial and non-
financial records).

The tax auditor exercising his due diligence and practical knowledge has to
verify that the assessee has maintained such books of accounts and documents
as may enable the Assessing Officer to compute the total income of the assessee
in accordance with the provisions of the Act.

Assessee whose accounts of the business or profession have been audited
under any other law, the requirement for maintenance of books of account is
contained in the relevant statutes.

In the case of other assessees, normal books of account to be maintained will
be cash book/bank book, sales/purchase, journal or register and ledger.

Assessees engaged in trading/manufacturing activities should also maintain
quantitative details of principal items of stores, raw materials and finished
goods.




74 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

In case of any discrepancy in maintenance of books of accounts, the tax auditor
considering the materiality effect and practicality should give particulars in
Form No. 3CD.

In case of books of accounts maintained by computer system, the list of books
of account so maintained on computer system is to be given. As per section
2(12A) of the Income-tax Act, 1961, “books or books of account” includes
ledgers, day-books, cash books, account-books and other books, whether kept
in the written form or as print-outs of data stored in a floppy, disc, tape or any
other form of electro-magnetic data storage device.

From AY 2014-15, the address at which the books so maintained are kept is
also required to be mentioned under clause (b). In case the books of accounts
are kept at more than one location, then the auditor is required to furnish
the details of address of each such location along with the detail of books of
account maintained thereat.

Section 4 of the Information Technology Act, 2000 states that “where any law
provides that information or any other matter shall be in writing or in the
typewritten or printed form, then notwithstanding, anything contained in
such law, such requirement shall be deemed to have been satisfied if such
information or matter is -

i. rendered or made available in an electronic form; and

ii. accessible so as to be usable for a subsequent reference

Issues

Whether the tax auditor is required to mention the address where books of
account were kept during the year or at the time of tax audit?

Information in respect of location of book during the year has to be mentioned,
however management representation may be taken if at the time of tax audit the
books are made available for verification at place other than they are normally
kept.

Whether the tax auditor is required to visit all the premises wherever books
of account are kept by the assessee? Even where the books of account are
maintained in computerized system.

No need to personally visit the premises where books are kept, however
verification of place in existence must be obtained by the Auditor.



CLAUSE WISE ANALYSIS OF REVISED FORM NO.3CD | 75

C. Sub clause (c) of Clause 11
E-utility format

() List of books of account and nature of relevant documents examined.

~.Same 35 11(b) above

1

e Under this clause, the list of books of account and nature of relevant documents
examined are to be given. Books of account examined would constitute the
books of original entry and the other books of account. The auditor should
mention the nature of relevant documents examined also. Since the assessee is
required to maintain proper evidence in the form of bills, vouchers, receipts,
debit note, credit note, inventory register, various agreements, orders etc., the
auditor should examine these relevant documents while conducting audit.
Reference to such supporting evidence/ relevant documents is also required
to be made under this clause such as property paper examined, valuation
report of property & shares, TDS & Service Tax Returns.

e InS.] Agarwal and Co. v. ITO [2008] 114 ITD 27(Pune) (SMC), the Hon’ble
ITAT bench held that for the purpose of section 44AB, it is not necessary that
any books of account or any accounts maintained by the assessee should at
first be such books of account as are required u/s 44AA. Whether the books of
account as prescribed u/s 44AA are maintained or not, other books of account
are subject to be audited u/s 44AB.

3.12. Clause - 12

Whether the profit and loss account includes any profits and gains assessable on
presumptive basis, if yes, indicate the amount and the relevant sections (44AD,
44AE, 44AF, 44B, 44BB, 44BBA, 44BBB Chapter XII-G, First Schedule or any
other relevant section).
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E-utility format

12 Whether the profit and loss account includes any profits and gains assessable on presumptive basis, :
if yes, indicate the amount and the relevant section (44AD, 44AE, 444F, 448, 4483, 44BBA, 44888,  Selett  ~
Chapter XI1-G, First Schedule or any other relevant section,) P

1. Under this clause, profits and gains assessable under specified provisions
are to be reported separately. From the A.Y. 2014-2015, profits from shipping
business and insurance business have also been included. The amount of
profits and gains credited/debited to the profit and loss account should be
indicated under this clause.

S. Section/ Chapter | Business covered
No. / Schedule
1 44AD Eligible business
2 44AE Transport business
3 44B Shipping business of a non-resident
4 44BB Providing service or facilities in connection with, or
supplying plant and machinery on hire used, or to be
used, in the prospecting for, or extraction or production of,
mineral oils
44BBA Operation of aircraft by non-resident
44BBB Civil construction etc. in certain turnkey power project by
non-residents
7 Chapter XII-G | Special provisions relating to Shipping Companies (Section
115V to 115VT)
First Schedule | Insurance Business
Any other This refers to the sections not listed above under which
relevant section |income may be assessable on presumptive basis like
section 44D and section 115A(1)(b) and will include
any other section that may be enacted in future for
presumptive taxation

2. In case profit and loss does not include profits / income as specified under
this clause, then no reporting requirement under this clause.

3. While reporting under this clause, tax auditor may encounter with following
circumstances:

Where Assessee A is running two businesses - Business A & Business B

(Presumptive basis)




CLAUSE WISE ANALYSIS OF REVISED FORM NO. 3CD | 77

A maintains common set of regular books of accounts and such books
of account, include the income of the business B. - In this situation the
problem may arise about the apportionment of common expenditure,
in order to arrive at the amount of profit / income, i.e., assessable on a
presumptive basis. In such a situation, the tax auditor may make a fair
and reasonable estimate of common expenditure on the basis of evidence
in possession of the assessee or may ask the assessee to prepare such
estimate which should be verified by tax auditor. It is also necessary
to mention the basis of apportionment of common expenditure.
However, if the tax auditor is not satisfied with the reasonableness of
such apportionment, he should indicate such fact under this clause by a
suitable note.

A maintains separate sets of accounts for each such business A &
B and opts for getting the accounts of both the businesses audited
under section 44AB - As the separate set of accounts are maintained
for respective businesses, it will have no problem for the tax auditor in
ascertaining the amount of profit to be disclosed.

Where the assessee, having regular books of account for his business
A, and only credits income from business B to the main profit & loss
account.

In this situation the tax auditor will not be able to satisfy himself
about the correctness of the net income from the presumptive income
credited to the profit and loss account. And as such, the tax auditor
should qualify his report expressing his inability to verify the said
figure.

Where assessee is having mixed nature of business taxable on
presumptive basis and under normal provisions of law - turnover of
which does not exceed Rs. 10,00,000/-

The tax auditor should indicate in his report that audit report in Form
3CB and particulars in Form 3CD only relate to business taxable on
presumptive basis

3.13. Clause 13 (a) to (d)

(a) Method of accounting employed in the previous year.

(b) Whether there had been any change in the method of accounting employed
vis-a-vis the method employed in the immediately preceding previous
year.
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(c) If answer to (b) above is in the affirmative, give details of such change, and
the effect thereof on the profit or loss.

Serial number Particulars Increase in profit | Decrease in profit
(Rs.) (Rs.)

(d) Details of deviation, if any, in the method of accounting employed in the
previous year from accounting standards prescribed under section 145 and
the effect thereof on the profit or loss.

A. Sub clause (a) of clause 13

E-utility format

13 (a) Method of accounting employed in the previous year. | Select v

Select

| Cash system

Mercantile system

* Clause 13(a) to (c) apply to all assessees.

e C(lause 13(d) applies only to assessees following mercantile system of
accounting as the Accounting Standards notified under section 145 (AS-IT)
apply only to assessees following mercantile system of accounting. - please
refer Annexure VI for ACCOUNTING STANDARDS NOTIFIED UNDER
SECTION 145(2) vide Notification No. 9949 [F. No. 132/7/95-TPL], dated
25-1-1996]

* Under sub clause (a) of clause 13 assessee to mention the method of accounting
regularly followed by assessee. Section 145 of the Income Tax Act states the
method of accounting to be followed by the assesese, which is reproduced as
under:

“145. (1) Income chargeable under the head “Profits and gains of business or
profession” or “Income from other sources” shall, subject to the provisions of
sub-section (2), be computed in accordance with either cash or mercantile system
of accounting regularly employed by the assessee.

(2) The Central Government may notify in the Official Gazette from time to
time [accounting standards] to be followed by any class of assessees or in respect
of any class of income.

(3) Where the Assessing Officer is not satisfied about the correctness or
completeness of the accounts of the assessee, or where the method of accounting
provided in sub-section (1) [or accounting standards as notified under sub-
section (2), have not been regularly followed by the assessee], the Assessing
Officer may make an assessment in the manner provided in section 144.]”
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Points of consideration while reporting under this clause:

* Inview of above, it is explained that u/s 145, the income chargeable under the
head “PGBP” or “Income from other source” must be computed in accordance
with either cash or mercantile system of accounting regularly employed by the
assessee.

* The hybrid system of accounting (i.e. mixture of cash and mercantile) is not
permitted.

* Section 128 of the Companies Act,2013 provides that every company is
required to keep books of account on accrual basis. And, therefore, a company
governed by the Companies Act, 2013 cannot follow cash system of accounting,.

e Section 34(1) of the LLP Act, 2008 requires LLPs to follow either the accrual
basis or the cash basis of accounting.

A. Sub-clause (b) of clause 13
E-utility format

(b) Whether there had been any change in the method of accounting employed vis-a-vis the method
employed in the immediately preceding previous year,

Select i
B |
NO

Under this clause, the details of change in the method of accounting employed
vis-a-vis the method employed in the immediately preceding previous year, is to
be furnished. Furthermore, a change in an accounting policy will not amount to
a change in the method of accounting and hence such change in the accounting
policy need not be mentioned under sub-clause (b) e.g., change in method of
valuation is a change in accounting policy and as such the same is not required to
be reported. In order to be able to report under this clause, the tax auditor should
ascertain whether there is any change in manner of accounting as compared to that
of previous year. Further a written confirmation should be obtained to confirm the
method of accounting followed by assessee.
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B. Sub-clause (c) of clause 13
E-utility format

(c) F answier to (b) above s inthe affirmative, qive detals of such change, and the effect thereof on
the prafitor loss,

e NI L B D

Under this clause, the tax auditor has to report the effect upon profits whether
incremental or decremental in the format given. The reporting under this clause
is to be done in the manner or format specified by the e-filing utility in this
context, which is given above.

¢. Sub clause(d) of clause 13
E-utility format

(d) Dekals of deviation, f any, in the method of accounting employed in the previous year from the §e| ect o
acounting standards prescribed under section 143 and the effect thereof ontheprofitorloss, i

Select

A NS AR LT —

Xiee

* Under this clause, tax auditor has to report any deviation made from the AS-
IT(I) and (II) notified under the Income Tax Act. In view of section 145(2) till
date the Central Government has notified two Accounting Standards [CBDT
C. No. 9949 dated July 25, 1996] i.e. Accounting Standard-1 on Disclosure
of Accounting Policies and Accounting Standard-II on Disclosure of “Prior
Period and Extraordinary Items and changes in Accounting Policies. The tax
auditor is to report the details of the deviations in the method of accounting
in the previous year from the AS(IT) and the effect thereof on the profit or
loss. As per AS (IT)-1I, paragraph 10, according to which, any change in an
accounting policy which has a material effect is required to be disclosed,
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e.g., a change in the method of valuation of closing stock would amount
to a change in an accounting policy and has to be stated in the financial
statements. The tax auditor should ensure that in case the same is not stated
in the financial statements, the fact is suitably stated under clause 13(d).

* Vide the Finance Act, 2014, section 145(2) amended as reference to * Accounting
Standards’ is changed with Income Computation and Disclosure Standards
and section 145(3) amended to reject the books of accounts for not regularly
following the income computation and disclosure standards.

ISSUES / JUDICIAL PRONOUNCEMENTS

1. Method of Accounting / Book-keeping

1.1. Distinction between mercantile system and cash system of Accounting

Among Indian businessmen, as elsewhere, there are current two principal
systems of book-keeping. There is, firstly, the cash system in which a record
is maintained of actual receipt and actual disbursements, entries being posted
when money or money’s worth is actually received, collected or disbursed.
There is, secondly, the mercantile system, in which entries are posted in the
books of account on the date of the transaction, i.e., on the date on which
rights accrue or liabilities are incurred, irrespective of the date of payment.
For example, when goods are sold on credit, a receipt entry is posted as of
the date of sale, although no cash is received immediately in payment of
such goods; and a debit entry is similarly posted when a liability is incurred
although payment on account of such liability is not made at the time. . .
Whereas under the cash system no account of what are called the outstandings
of the business either at the commencement or at the close of the year is
taken, according to the mercantile method actual cash receipts during the
year and the actual cash outlays during the year are treated in the same way
as under the cash system, but to the balance thus arising, there is added the
amount of the outstandings not collected at the end of the year and from this
is deducted the liabilities incurred or accrued but not discharged at the end
of the year. . . Again where the cash system is adopted, there is no question
of bad debts or outstanding at all, in the case of mercantile system against
the book profits, some of the bad debts may have to be set off when they are
found to be irrecoverable. CIT v. A. Krishnaswami Mudaliar [1964] 53 ITR
122 (SC)

1.2 Method of Accounting is relevant and not the entries

The Income-tax Act permits an assessee to adopt either mercantile system or
cash system and the system adopted would be the basis on which he should
be assessed and not the actual entries. CIT v. Chunilal V. Mehta & Sons (P)
Ltd., [1971] 82 ITR 54 (SC)
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1.3 Taxability of an item depends on provisions of law and not on entry passed

The matter of taxability cannot be decided on the basis of the entries, which the
assessee may choose to make in his accounts, but has to be decided in accordance
with law. CIT v. Mogul Line Ltd., [1962] 46 ITR 590 (Bom.)

Also see, (exependiture are debited in accounts by an assessee maintaining
mercantile system of accounting) Kedarnath Jute Mfg. Co. Ltd. v. CIT, [1971] 82
ITR 363 (SC) 367; (receipt credited to profit and loss account but which cannot
be regarded as income in law) CIT v. India Discount Co. Ltd., [1970] 75 ITR 191
(SC) 195

1.4 Change in method of accounting

141  Achange in the method of accounting need not have the approval of
the Income-tax authorities when it is bona-fide or not restricted to a
particular year. CIT v. Carborandum Universal Ltd., [1984] 149 ITR
759 (Mad.)

1.42 A bona fide change in the method of accounting employed by the
assessee should be allowed by the Income-tax Officer. It is open to
him to see that there is no loss to revenue. CIT v. Bikaner Trading
Company, [1989] 180 ITR 286 (Cal.)

1.43  Upto the Assessment Year 1973-74, the assessee was following a
hybrid system of accounting, i.e. mercantile system in all matters,
except casual leave payment, which was on cash basis. In the A.Y.
1973-74, the assessee claimed deduction of the actual amount of
payment made during the relevant accounting year and also the
amount for the next accounting year for which a provision was
made in the books. The High Court held that this was done because
in the assessment year 1975-76 there was a loss and the expenditure
could not have been set-off but had to be carried forward. In these
circumstances the High Court held that the change in the method
of accounting was not bona fide and rejected the same. Hada Textile
Industries Ltd. v. CIT, [1991] 187 ITR 371 (Cal.)

144  There is no provision either under the Act or the Rules, which
debars an assessee from switching over to one system of accounting
from another. But frequent changes resorted to by unscrupulous
assesses may be prejudicial to the revenue. Therefore, the courts
have insisted on bone fides of assessee as a prerequisite for change
from one system to another. In a case where the assessee makes an
application for a change of system and the ITO allows the same, it is
because he is satisfied with the bona fides of the assessee. But, mere
non-making of an application or its non-acceptance could not result
in drawing an inference that the switch over was not bona fide. It will
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have to be decided on the facts and circumstances of each case. Dr.
Ishwari Prasad v. CIT, [1983] 143 ITR 789 (All.)

1.45  The assessee had changed its method of valuing its closing stock
from market price to cost price or market value, whichever was
lower, on bona fide business considerations and to ward off a notional
income in profit and loss on account. The change had been effected
before the relevant previous year and the new method had been
regularly followed. So change could be considered bona fide and for
the purpose of business. Triveni Engineering Works Ltd. v. CIT,
[1987] 167 ITR 742 (All.)

14.6  The assessee carried on business of concrete piling for buildings.
Upto the assessment year 1965-66 it was crediting 100 per cent of the
jobvalue but from A.Y.1966-67 it credited only 90 per cent deducting
the retention money. The Assessing Officer rejected the change in
the method of accounting and made an addition of Rs.20.77 lakhs.

The Tribunal held that under the contract agreement only 90 per
cent of the contract value were to be paid immediately. The balance
was to be paid only after certification by the architect/engineer that
the work had been satisfactorily completed. In view of this, the right
to receive the retention money did not accrue till verification of
satisfactory execution of the contract and hence deleted the addition.
The High Court confirmed the Tribunal’s finding. CIT v. Simplex
Concrete Piles (India) Pvt. Ltd., [1989] 179 ITR 8 (Cal.)

1.5 No maintained means Cash system is followed
In absence of proper books of account, it can safely be assumed that the
assessee is following cash system of accounting. Income-tax is normally
paid on money actually received as income after deducting the allowable
deductions. N.R. Sirker v. CIT, [1978] 111 ITR 281 (Gauh.)

1.6 Where method of accounting cannot be ascertained, either to be Cash or
Mercantile system, receipts shall be taxed on mercantile basis

The basic principle is that the interest received in land acquisition
compensation award cases, is the compensation for the deprivation of
the right of the use of the land. Therefore, where the assessee’s method of
accounting is found neither to be the cash system or the mercantile system,
the receipt can be taxed on accrued basis and not on the cash basis. CIT v.
Sachindramohan Nandy & Others, [1984] 146 ITR 597 (Cal.)

1.7 Mercantile System adopted by Non-Resident

Though in the case of residents, mercantile system regularly adopted by the
assessee was obligatory on the income-tax authorities, there are certain doubts
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whether the position would be available to a non-resident, who maintains his
books of account outside India according to the mercantile system. Section
13 of the 1922 Act (corresponding to section 145 of the 1961 Act) would be
relevant where the total profits of the assessee have to be computed, but the
section would hardly be relevant where stray items of income are caught in
taxable territories as received in taxable territories by a non-resident. Keshav
Mills Ltd. ». CIT, [1953] 23 ITR 230 (SC)

1.8 0nce the assessee adopts the mercantile system of accounting, there is no
alternative for the ITO but to compute the assessee’s income on that system.
CIT v. Vijay Laxmi Trading Co. Ltd, [1984] 147 ITR 372 (Raj.)

1.9 Method of Accounting - Year in which liability / expenditure deductible

19.1

19.2

The liability to pay in foreign currency had accrued when the books
were imported. It did not come about as a result of devaluation;
which took place after end of the previous year. However, the
assessee was justified in determining its liability on the basis of the
actual figure available particularly when the accounts for that year
had not been finalised. Therefore, loss on account of devaluation
was allowable as deduction, since it is well settled that subsequent
events could be taken into account. CIT v. U.B.S. Publishers &
Distributors, [1984] 147 ITR 114 (All.)

Section 145 of the Act provides that the income chargeable under
the head “Profit and gains of business or profession” or “Income
from other sources” shall be computed in accordance with the
method of accounting regularly employed by the assessee, and it
nowhere, provides that if an assessee followed a particular system
of accounting during any year, he cannot change the same for any
subsequent year unilaterally. There may be a situation when some
peculiar business transaction may not admit of one or the other form
of accounting and in such a situation, the assessing authority should
look at the substance of the situation and decide the matter in such
a manner that neither the revenue is put to some unreasonable loss
nor the assessee is subjected to any unreasonable hardship. CIT v.
Guranditta Mal Shanti Prakash Zira, [1987] 164 ITR 774 (Punj. &
Har.)

1.10 Rejection of Defective method of accounting

No evidence that the method of accounting employed by the assessee was
defective and therefore rejection of method of accounting employed by the
assessee was not justified. CIT v. Sankarapandia Asari and Sons, 165 ITR
616 (Mad.)
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1.11 Money for expenses received by advocates/solicitors, to be credited only
at the end of litigation

The assessee, a firm of solicitors and advocates, was maintaining separate
bank account as required by the High Court rules in respect of money
received from the clients towards the expenses. The assessee was adjusting
final accounts with clients and was crediting fees as being realised only at
the end of the litigation. Held that as this method of accounting has been
accepted by the department for last 35 years, it is not open to the department
now to say that the method does not disclose correct income. Manilal Kher
Ambalal & Co. v. A.G. Lulla ITO, [1989] 176 ITR 253 (Bom.)

1.12 If mercantile system is followed, deduction of liability shall be allowed
only when it accrues

When the assessee follows the mercantile system of accounting, he has to
claim deduction on the basis of accrual of liability. The fact that the liability
is under dispute or that it was quantified at a later date does not change
the position. CIT v. Aggrawal Rice and General Mills, [1989] 180 ITR 29
(P. & H.)

1.13 Assessee to follow a single method of accounting

The same basis has to be adopted for accounting of receipts and payment
of interest. The assessee cannot adopt the mercantile system for payment of
interest by it and claim the benefit of the cash system in respect of interest
receivable by it. G. Padmanabha Chettiar and Sons v. CIT, [1990] 182 ITR 1
(Mad.)

1.14 An assessee cannot be subject to assessment on two different methods
The assessee, a non-resident company entered into a contract for delivery,
supervision, assembling and putting into operation its blast furnace at the
Rourkela Steel Plant. For the first two years the assessee made up its accounts
under the ‘complete contract’ basis and computed its total income on that
basis. This computation was accepted by the Income-tax Appellate Tribunal.
For the subsequent two years, the Income-tax Officer adopted a net profit
rate of 10 per cent. It was held that the Assessing Officer had not pointed
out any defects in the accounts maintained by the assessee. It was also held
that though the principles of res judicata were not applicable to assessment
proceedings, the assessee could not be subjected to assessment on two
different methods when the contract was one and part of the contractual
receipts were received in different years. CIT v. Guttoffnungashutto
Strekrado, [1992] 197 ITR 66 (Ori.)
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1.15 Assessee has discretion to follow any method of accounting

‘A’ advancing loans, followed cash system and appropriated loan repayment
towards capital - A.O. however appropriated the amount towards interest
and balance towards capital - Tribunal struck down the addition as it was
‘A’s option to allocate repayment. CIT v. Modest Enterprises, [1994] 207 ITR
618 (Cal.)

1.16 Treatment in mercantile basis of Excise duty refunded

Excise duty collected from customers and paid to Govt., which as a result of
HC decision, was refunded. Since assessee maintained accounts on mercantile
system, on getting excise duty refund and crediting same in accounts of
respective customers, it had acknowledged a liability and, consequently, it
was entitled to deduction of that amount. Navjivan Udyog Mandir (P.) Ltd.
v. CIT, [1994] 207 ITR 40 (Guj.)

1.17 Hybrid System of Accounting

1.17.1 An assessee can employ one method of accounting for one class of
business / customers / transactions and a different method for
another class

1.17.1.1 Bank was following hybrid system of accounting and crediting
interest on sticky loans on actual receipt. Interest on sticky
loans was not debited to such account but only a memorandum
record of such due interest was kept. Hence interest on such
loans was not includible on accrual basis. Proviso to Section 145
(1) was held not applicable. CIT v. Citibank N.A., [1994] 208
ITR 930 (Bom.)

1.17.1.2 The option regarding method of accounting to be followed
lies with the assessee. The assessee is free to follow different
methods for different sources. CIT v. Smt. Vimla D Sonwane
and others, [1995] 212 ITR 489 (Bom.)

1.18. Interest accrued on doubtful debts carried in Suspense Account cannot
be taxed Overruling the earlier decision in the case of Kerala Financial
Corporation v. CIT, [1994] 210 ITR 129 (SC), it was held that interest accrued
on doubtful debts carried to suspense account is in accordance with the

accounting practice and as per the board’s circular which is binding. The said
interest cannot be brought to tax. UCO Bank v. CIT, [1997] 237 ITR 889 (S(C)

1.19 Advocates can receive cash in advance and issue a bill after client’s work
is done Advocate’s firm following cash system and keeping client’s money
separately and adjusting towards expenses and fees. Since the Tribunal
found that the practice was followed for a number of years and the system
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employed was proper and not used as design to reduce income, no question
of law arose. CIT v. D.C. Gandhi Associates, [1994] 210 ITR 929 (Guj.)

1.20 Day-to-day production records shall be maintained
Rejection of accounts upheld as no records of day-to-day manufacture of bidis
kept. Bastiram Narayandas Maheshri v. CIT, [1994] 210 ITR 438 (Bom.)

1.21 Under law, unless an award is made a rule of the court, it cannot be enforced
Interest addition on the basis of arbitration award granting interest is not

justifiable unless the award is made a rule of Court and decree is passed. CIT
v. Associated Soap Stone Distributing Co. Pvt. Ltd., [1994] 210 ITR 661 (Raj.)

1.22 Deduction of contingent liability under mercantile method of accounting

Assessee following mercantile system can claim deduction in respect of the
liability even before its actual quantification or even if it is disputed and can
also claim deduction even if provision is not made in accounts. Since the
decision in CIT v. J.K. Synthetics Ltd. [1983] 143 ITR 771 (All.) covered the
points sought to be raised by the CIT in the case, no question for reference
arose. Accordingly, the application for reference was rejected. CIT v. Swarup
Vegetable Productions, [1994] 210 ITR 716 (All)

1.23 Amount awarded as interest by the arbitrator is an ex gratia payment by
way of compensation
Pre-award interest granted by arbitrators to contractor is taxable as incidental
to business. CIT v. Builders Union, [1995] 211 ITR 993 (Orissa)

1.24 “Could not determine the correct statement of profit and losses, because
stock register was not maintained” is an incorrect statement

The fact that there is no stock register only cautions the Income-tax Officer
against the falsity of the returns made by the assessee. He cannot say that
merely because there is no stock register the account book must be false.
Pandit Bros. v. CIT, [1954] 26 ITR 159 (Punj.)

TRIBUNAL DECISIONS

1. Revised Return filed for change in method of accounting from mercantile to
cash method. Held such change was not permissible. Pradeshiya Industrial &
Investment Corpn. Ltd. v. ITO, [1987] 22 ITD 306

2. The assesse, a transport operator, was accounting his freight receipt on hybrid
system i.e. accounting the income on cash basis for majority of customers and
on mercantile basis for few customers. The method of accounting for freight
receipt was changed to cash basis for all customers. Since the change was bona
fide and regularly followed thereafter, the same was allowed. ITO v. Gemlines
(P.) Ltd., [1986] 17 ITD 357 (Bang.)
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10.

11.

The assessee can make provision of a liability of an individual item in the year
in which demand notice is received instead of year to which it relates. ITO v.
Poyilakkada Fisheries (P.) Ltd., [1985] 14 ITD 224 (Coch.)(SB)

Mere low gross profit was not sufficient ground to reject the assessee’s books
of account under proviso to section 145. Toco Engineering v. ITO, [1986] 18
ITD 267 (Hyd.)

Assessee can change method of accounting only after adducing proper reasons
and showing it to be bona fide. When reasons were not adduced regarding
change in method of sales-tax set-off from accrual basis to cash basis, ITO was
justified in assessing the amount on accrual basis. Finolex Plastics (P.) Ltd. v.
IAC, [1993] 47 ITD 333 (Pune)

10% retention money is not includible in income unless the warranty period
was over as bank guarantee furnished with regard thereto was enforceable
without reference to assessee. Associated Cables (P.) Ltd. v. Dy. CIT, [1994]
48 ITD 141 (Bom.)(TM)

Assessee, a civil contractor followed project completion method for accounting
profits - held that the method cannot be rejected as it was being regularly
followed and was a recognized method. Shapoorji Pallonji & Co. (Rajkot)
(P.) Ltd. v. ITO, [1994] 49 ITD 479 (Bom.)

In the case of construction companies, recognizing of profits on completion of
project is a well-recognized method. Malad Shopping Centre (P.) Ltd. v. ITO,
[1983] 17 TTJ 125 (Bom.) Also see, D.K. Enterprises v. ITO, [1960] 39 ITD 394
(Bom.). However, contrary view has been taken in Bhagya Nagar Construction
(P.) Ltd. v. ITO, [1993] 46 ITD 236 (Hyd.).

Where assessee, a construction contractor, had followed percentage
completion method of accounting, a recognised method in this type of
business, percentage of receipt deducted for unforeseeable factors could not
be disallowed as provision for contingencies. A Construction Co. Pvt. Ltd. v.
ITO, [1987] 28 TTJ 1 (Ahd.)

As per the scheme of Section 44AB of the Income Tax Act, 1961, the assessee
is not required to maintain the regular books of account and therefore Section
145 is not applicable to the same. As per Section 44BB a sum equal to 10 percent
of the aggregate of the amounts specified in sub-section (2) shall be deemed
to be profits and gains of such business and sub-section (2) deals with the
amounts paid or payable, whether in or out of India and also the amounts
received or deemed to be received in India. This in a way refers to amount
received on accrual basis. Dy. CIT v. Geoservices Eastern Inc., [1995] 55 ITD
227 (Bom.)

In case of a limited company, the change in the method of accounting was
brought about without proper resolution from the Board and such resolution
has to be passed within the accounting year. Growth Leasing & Finance Ltd.
v. ITO, [1997] 59 TT]J 772 (Ahd.)
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3.14. Clause 14

(@) Method of valuation of closing stock employed in the previous year.

(b) Details of deviation, if any, from the method of valuation prescribed under
section 145A, and the effect thereof on the profit or loss, please furnish:

Serial number Particulars Increase in profit (Rs.) | Decrease in profit
(Rs.)

A. Sub clause (a) of clause 14

(3) Method of valuation of closing stock employed in the previous year

* Under this sub-clause, the method of valuation of closing stock is to be
furnished. AS-2 “Valuation of Inventories” issued by the ICAI requires
disclosure of significant accounting policies, likewise the method of valuation
may be again described in Form No.3CD.

* The tax auditor should determine the procedure of identifying the inventory
of closing stock at the end of the year and the basis of valuation thereof. The
method of stock valuation must be consistently followed from year to year
and the method followed must be brought out clearly.

B. Sub clause (b) of clause 14

(b) In case of deviation from the method of valuztion prescribed under section 1454, and the Sdedt
effect thereof on the profit or loss, please furnish: 2ol

v

_ Particlars Increasein profit

* Under this clause the details of deviation, if any, from the method of valuation
prescribed under section 145A, and the effect thereof on the profit or loss are
to be stated.

* Section 145A, reproduced below, clearly outlines the method of valuation to
be employed by assessee :
“145A. Notwithstanding anything to the contrary contained in section 145, —
(a) the valuation of purchase and sale of goods and inventory for the

purposes of determining the income chargeable under the head “Profits
and gains of business or profession” shall be —



90 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

(i) in accordance with the method of accounting regularly employed
by the assessee; and

(ii) further adjusted to include the amount of any tax, duty, cess or
fee (by whatever name called) actually paid or incurred by the
assessee to bring the goods to the place of its location and condition
as on the date of valuation.

Explanation. —For the purpose of this section*, any tax, duty, cess
or fee (by whatever name called) under any law for the time being
in force, shall include all such payment notwithstanding any right
arising as a consequence to such payment;

(b) interest received by an assessee on compensation or on enhanced
compensation, as the case may be, shall be deemed to be the income of
the year in which it is received.]”

As per this section, it is not necessary to change the method of valuation of
purchase, sale and inventory regularly employed in the books of account.
The adjustments provided in this section can be made while computing the
income for the purpose of preparing the return of income. These adjustments
are as follows:

(@) Any tax, duty, cess or fee actually paid or incurred on inputs should
be added to the cost of inputs (raw materials, stores etc.); if not already
added in the books of account.

(b) Any tax, duty, cess or fee actually paid or incurred on sale of goods
should be added to the sales, if not already added in the books of account.

(c) Any tax, duty, cess or fee actually paid or incurred on the inventory
(finished goods, work-in-progress, raw materials etc.) should be added
to the inventories, if not already added while valuing the inventory in
the accounts.

Issues which may arise in view of above include:

Adjustment of excise duty: The liability for excise duty arises when the
manufacture of goods is complete, a provision for unpaid liability of Excise
duty on stock lying in the factory or bonded warehouse, need to be created.
[Guidance Notes on Accounting treatment for Excise duty (Revised 2000)].
When closing stock is valued at Market Price (being lower than cost) there is
no need to add Excise duty

Adjustment of sales tax: In valuation of closing stock - no adjustment of Sales
tax (as liability of sales tax arises at the time of sale).
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Adjustment of VAT: Incase VAT is included in the purchase value, the same
be adjusted in closing stock to neutralize the effect i.e the inventory of inputs
is to be valued at net of the input tax which is refundable. If the inputs are
obtained from the dealers who are exempt from the VAT, the actual cost of
purchase should be considered as a part of cost of inventory.

Section 145A is tax neutral as long as the assessee makes payment of the duty
in accordance with the provisions of section 43B on closing stock up to the
date of Audit.

Other consideration while reporting under this clause

The input State-Level Value Added Tax (VAT) paid on purchases cannot be
included in the cost of purchases where the tax paid on inputs is available for
set-off against the tax payable on sales or is refundable.

The input State-Level VAT, to the extent it is refundable, will not form part of
the cost of the inventory.

A dealer may purchase certain common inputs which can be used for
manufacturing goods which are both declared tax free as well as taxable
goods. In such a case, the dealer should estimate inputs expected to be used
for making tax free goods and for making taxable goods. The dealer should
recognize VAT credit only in respect of those inputs which are used for making
taxable goods and no VAT credit should be recognized in respect of inputs
used for making tax free goods.

VAT is collected from the customers on behalf of the VAT authorities, therefore
it is neither income not its payment involves expense. Therefore, it should be
credited to an appropriate account, say. “VAT Payable Account’. The amount
of VAT payable adjusted against the VAT Credit Receivable (Capital Goods)
Account and amounts paid in cash will be debited to this account. The credit
balance in VAT Payable Account at the year-end should be shown on the
‘Liabilities” side of the balance sheet under the head “Current Liabilities’.

3.15. Clause 15 (a) to (d)

Give the following particulars of the capital asset converted into stock-in-trade:-

(

(
(
(

a)
b)
<)
d)

Description of capital asset;
Date of acquisition;
Cost of acquisition;

Amount at which the asset is converted into stock-in-trade.
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E-utility format

15 Give the following particulars of the capital asset converted into stok-in-rade

(c) Cost of the asset is converted into

[ e

Under this clause, information about capital asset converted in to stock-in-trade
has to be furnished. Below mentioned considerations are required to be kept in
view while furnishing information sought:

That the conversion by the owner of an capital asset into or treatment of such
asset as stock-in-trade of a business carried on by him is treated as a ‘transfer’
within the meaning of section 2(47).

By virtue of section 45(2), such a conversion or treatment of capital asset into
stock-in-trade will be deemed to be a transfer of the previous year in which the
asset is so converted or treated as stock-in-trade. As such in the case of long-
term capital asset, indexation of cost of acquisition and cost of improvement,
if any, will be with respect to the previous year in which such conversion took
place.

However, the same shall be taxable in the year in which the stock shall be sold
/ transferred.

The fair market value (FMV) of the asset, as on the date of such conversion
or treatment as stock-in trade, shall be deemed to be the full value of the
consideration of the asset. The excess of the sale price over the fair market
value as on the date of conversion would be treated as business income and
taxed under the head “profits and gains of business or profession’.

The particulars to be stated under new clause 15 should be furnished with
respect to the previous year in which the asset has been converted into stock-
in-trade.

- Under clause (a) description of the capital asset is required to be mentioned
for example shares, security, land, building, plant, machinery etc.

- Under Clause (b) the date of acquisition is to be reported.

- Under clause (c) the cost of acquisition is required to be reported. Here,
the cost of acquisition as per the books of account is to be mentioned. In
the case of depreciable assets, the carrying cost appearing in the books
will be the written down value. But the value to be reported will be the
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original cost of acquisition. In case of assets acquired before 01.04.1981,
option of adopting FMV is available to assessee.

- Under clause (d) the amount recorded in the books of account at which
the asset is converted into stock-in-trade should be stated. It is not
necessary that such an amount should be the fair market value as on the
date of conversion or treatment as stock-in-trade.

* Accounting Standards to be followed:

- AS-2 for valuation of stock-in-trade - The valuation of stock-in-trade is to
be examined with reference to AS-2 - Valuation of Inventories. Any non-
compliance with AS-2 is to be suitably qualified in the main audit report.

- AS-10 for valuation of fixed assets. - While verifying the cost of acquisition
of the fixed asset, the auditor should bear in mind the principles enunciated
in Accounting Standard (AS) 10, Accounting for Fixed Assets. The cost of
a fixed asset comprises of its purchase price and any attributable cost of
bringing the asset to its working condition for its intended use.

3.16. Clause No. 16 (a) to (e)

Amounts not credited to the profit and loss account, being,-
(@) the items falling within the scope of section 28;

(b) the proforma credits, drawbacks, refund of duty of customs or excise or
service tax, or refund of sales tax or value added tax, where such credits,
drawbacks or refunds are admitted as due by the authorities concerned;

(c) escalation claims accepted during the previous year;
(d) any other item of income;
(e) capital receipt, if any.

A. Sub-clause (a) of Clause No. 16
E-utility format

16 Amounts not credited to the profit and loss account, being, -

(3) The items falling within in the scope of section 28;
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e Under this clause, various amounts falling within the scope of section 28
which are not credited to the profit and loss account are to be stated. The tax
auditor may obtain a management representation in writing from the assessee
in respect of all items falling under this clause.

* Under sub-clause (a) of this clause, the items falling within the scope of
section 28 but not credited to the profit and loss account, are to be reported,
are as under:

(i) the profits and gains of any business or profession
(ii) any compensation received on termination of employment, agency etc.

(iif) income derived by a trade, professional or similar association from
specific services performed for its members

(@) profits on sale of a licence granted under the Imports Control Order,
1955

(b) cash assistance against exports

(c) customs duty or excise repaid or repayable as drawback against
exports

(d) profit on the transfer of DEPB Scheme being the Duty Remission
Scheme,

(e) profit on the transfer of DFRC being the Duty Remission Scheme

(iv) the value of any benefit or perquisite arising from business or the
exercise of a profession

(v) any interest, salary, bonus, commission or remuneration, by whatever
name called, received by a partner of the firm from such firm

(va) any sum, whether received for (a) not carrying out any activity in
relation to any business (b) not sharing any know how, patent, copyright,
trade mark, licence, franchise or any other business or commercial right
of similar nature or information or technique likely to assist in the
manufacture or processing of goods or provision for services

(vi) any sum received under a Keyman insurance policy including the sum
allocated by way of bonus on such policy

(vii) any sum received on account of any capital assets (other than land
or goodwill or financial instrument) being demolished, destroyed,
discarded or transferred if the whole of the expenditure on such capital
assets has been allowed under Section 35AD.

*Note - As per Explanation 2 to clause (vii) of the above Section 28, where speculative
transactions constitute a business, such speculation business is deemed to be distinct
and separate business from any other business.
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C. Sub-clause (b) of Clause No. 16
E-utility format

(b) The proforma credits, drawbacks, refund of duty of customs or excise or service tax, or refund of sdles tax or value added tax, where
such credits, drawbacks or refund are admitted as due by the authorities concerned;

1 Select i

I Select

| Proforma Credits

Drawbacks

Refund of Duty of Customns
Refund of Duty of Exdise
Refund of Service Tax
Refund of Sales Tax

Refund of Value Added Tax
Others

Points for consideration.

* Undersub-clause (b) of this clause, the information regarding below mentioned
credits if admitted as due by the concerned authorities but not credited to the
profit and loss account are to be reported.

(i) Proforma credits
ii) Drawback

iii) Refund of duty of customs

(
(
(iv) Refund of excise duty
(v) Refund of service tax
(v

i) Refund of sales tax or value added tax

* In order to report under this clause, the tax auditor may obtain management
representation and may verify all correspondence between assessee &
designated authority to ascertain admissibility of claim.

* Information regarding claim admitted during the relevant period is to be
furnished. Credits/claims which have been admitted as due after the relevant
previous year need not be reported here.

* Incase of cash system of accounting, the claim should also be received during
the year, since the admittance of claims during the relevant previous year
without actual receipt has no significance in cases where cash method of
accounting is followed.
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e Where an amount required to be reported have not been credited in the profit
and loss account but netted against the relevant expenditure/income heads,
such a fact should be clearly stated in the tax audit report.

* Information in this clause is corresponding to information sought under
clause 41 (partially) and as such the information reported under clause 16 and
41 should be in consensus.

D. Sub-clause (c) of Clause No. 16
E-utility format

(¢) Escalation claims accepted during the previous year;

Under sub-clause (c), the escalation claims accepted during the previous year but
not credited to the profit and loss account are to be stated. The escalation claims
accepted during the year would normally mean “accepted during the relevant
previous year”. In case of cash basis of accounting, escalation claim accepted
should also be received. If otherwise, the fact should be clearly brought out since
acceptance of claims without actual receipt will have no significance. Mere claims
under negotiations cannot constitute accepted claims. CIT v. Hindustan Housing
and Land Development Trust Ltd. [1986] 161 ITR 524 (SC)

E. Sub-clause (d) of Clause No. 16
E-utility format

(d) any other item of income;

e o]

* Under sub-clause (d), the tax auditor is to report any other items which he
considers as an income of the assessee based on his verification of records and
other documents and information gathered, but which has not been credited



CLAUSE WISE ANALYSIS OF REVISED FORM NO. 3cD | 97

to the profit and loss account. While giving information under this clause,
AS-9 - Revenue Recognition should be considered.

F. Sub-clause (e) of Clause No. 16

E- utility Format

(&) Capital receipt, if any.

Add || X Delete

* Under sub-clause (e), capital receipt, if any, which has not been credited to the
profit and loss account, has to be stated. The tax auditor may record various
judicial pronouncements on which he has relied in his working papers.

* The following is an illustrative list of capital receipts which, if not credited to
the profit and loss account, are to be stated under this sub-clause.

a.
b.

C.

Detail of subsidy, grant or compensation of capital nature if any.
Details of gift received.

Details of amount forfeited of partly paid equity shares / preference
share / debentures.

Amount of capital nature received or receivable on transfer of technology,
knowhow, patent.

Compensation for surrendering certain rights.

Profit on sale of fixed assets/investments to the extent not credited to the
profit and loss account.

* Note: Loans and borrowings are not required to be stated under this sub-clause. Further,
income (e.g. income referred to in section 41(1) or section 43CA) not credited to profit
and loss account, the particulars of such income along with the amount is required to be
reported under this clause.

3.17. Clause No. 17

Where any land or building or both is transferred during the previous year for a
consideration less than value adopted or assessed or assessable by any authority
of a State Government referred to in section 43CA or 50C, please furnish:
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Points for Consideration

* Obtain a list of all properties transferred during the previous year and verify
the same from the financial statement.

* Under the heading “consideration received or accrued”, the tax auditor
should furnish the amount of consideration received or accrued, during the
relevant previous year in respect of land /building transferred during the year
as disclosed in the books of account.

* For the value adopted or assessed or assessable, if the property is registered,
obtain a copy of the registered sale deed. If the property is not registered,
verify relevant documents from relevant authorities to satisfy the compliance
of section 43CA/ section 50C of the Act. Where the tax auditor is unable
to obtain relevant documents, he may state the same suitably through an
observation in the report under form 3CA/CB.

*  Where the date of agreement fixing the value of consideration for transfer of
the asset and the date of registration of such transfer of asset are not the same,
the full value of consideration as per S. 43CA(1) may be taken as the stamp
duty value on the date of the agreement, provided the amount of consideration
or a part thereof has been received by any mode other than cash on or before
the date of agreement for transfer of the asset.

3.18. Clause No. 18 (a) to (f)

Particulars of depreciation allowable as per the Income-tax Act, 1961 in respect
of each asset or block of assets, as the case may be, in the following form:-

(a) Description of asset/block of assets.
(b) Rate of depreciation.
(c) Actual cost or written down value, as the case may be.

(d) Additions/deductions during the year with dates; in the case of any
addition of an asset, date put to use; including adjustments on account
of -

(i) Central Value Added Tax credits claimed and allowed under the
Central Excise Rules, 1944, in respect of assets acquired on or after
1st March, 1994,

(ii) change in rate of exchange of currency, and
(iii) subsidy or grant or reimbursement, by whatever name called.
(e) Depreciation allowable.

(f) Written down value at the end of the year.
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. Sub-clauses (a) to (c) of Clause No. 18

Under sub-clauses (a) and (b), information in respect of description of existing
assets, block of assets under which the concerned asset is classifiable and the
rate of depreciation are to be stated.

- Thetaxauditor should mention the fact that he has relied upon the income
tax records of the assessee in respect of the information regarding the
classification of assets and written down value of the existing assets. (in
case the tax auditor is appointed for the first time, than this fact become
most important)

- In case of dispute between Assessee and/or Department and the Tax
Auditor regarding classification of assets, rate of depreciation etc. in
current year or any earlier year, a suitable disclosure is required.

For the purpose of sub-clause (c), the opening written down value of
the block of assets could be taken from the relevant income-tax records.
Depreciation is allowed on “ Actual Cost”- term defined u/s 43(1) of Income
Tax Act.

In case of large no. of small value capital assets, it would be convenient to
capitalize the same on one date in books of accounts.

. Sub-clause (d) of Clause No. 18

Under sub-clause (d) of clause 18, the additions/deductions during the year
have to be reported, with dates.

- The details of each asset or block of asset added during the year or
disposed of during the year along with the dates of acquisition/disposal.

- Where any addition was made, the date on which the asset was put to
use is to be reported. The tax auditor may verify production records/
installation details/excise records/service tax records/records relating
to power connection for operating the machine in order to know the
effective date from which the asset is put to use; or otherwise he could
get a representation letter from the management.

- In respect of deductions, the sale value of the assets disposed of along
with dates should be mentioned.

Under clause 18(d)(i), the amount of CENVAT credit claimed and allowed on
capital goods and deducted from the cost of the asset has to be mentioned. The
tax auditor should also verify that the amount of CENVAT credit deducted
from cost of capital goods tallies with the credit availed on this account.

Under clause 18(d)(ii), the second adjustment relates to the change in the rate
of exchange of currency. Section 43A deals with the adjustment on account of
change in the rate of exchange of currency.
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Under clause 18(d)(iii), adjustment relates to the subsidy or grant or
reimbursement, by whatever name called. Explanation 10 to section 43(1)
provides that where a portion of the cost of an asset acquired by the assessee
has been met directly or indirectly by the Central Government or a State
Government or any authority established under any law or by any other
person, in the form of a subsidy or grant or reimbursement (by whatever
name called), then, so much of the cost as is relatable to such subsidy or grant
or reimbursement shall not be included in the actual cost of the asset to the
assessee. Subsidy coming within the scope of Explanation 10 to section 43(1)
in respect of asset acquired in any earlier year(s) and received during the year
has to be deducted from the written down value of such assets in the year of
receipt.

Issues while feeding information in e-utility:
- Depreciation to be calculated and fed manually.
- In case any data skipped from consideration while feeding data under

Addition/ Deductions fields, entire data has to be filled again every
time.

- Automatic WDV balance generation.

C. Sub-clause (e) and (f) of Clause No. 18

3.19.

Under sub-clause (e), details of depreciation allowable is to be shown, the
Finance Act, 2001 had inserted Explanation 5 to sub-section (1) of section
32, by virtue of which the claim for depreciation is now mandatory and the
written down value of each asset every year has to be reduced by the amount
of depreciation allowable under the Income-tax Rules. Section 32(1)(iia)
effective from the financial year 2002-03, provide for additional depreciation
to a concern engaged in the business of manufacturing or production of an
article or thing or installation of a new machinery.

In case the full deduction of the cost of capital goodsis allowed (e.g. expenditure
on Scientific Research u/s. 35), the auditor should verify that the cost of such
an asset is not included in the block of assets for the purpose of depreciation.

Clause 19

a) Amounts admissible under sections:

Section | Amount Amounts admissible as per the provisions of the Income-tax
debited Act, 1961 and also fulfills the conditions, if any specified
to profit under the relevant provisions of Income-tax Act, 1961 or
and loss Income-tax Rules, 1962 or any other guidelines, circular,
account etc., issued in this behalf.
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32AC

33AB

33ABA
35(1)(i)
35(1)(ii)
35(1)(

(

(1) (iia)
35(1)(ii)
35(1)(iv)
35QAA)
35(2AB)
35ABB
35AC
35AD
35CCA
35CCB
35CCC
35CCD
35D
35DD
35DDA
35E

E-utility format

19  Amounts admissible under sections:

d:t';'l::d";n | Amounts admissible as per the provisions of the Income-tax Act, 1961 and also fulfils the
ofit and | conditions, ny specified un the relevant 14provisions of Income-tax
pri ne b
1 || s~ ||
- | setect 35888
Acd || 26 Delete

33AB 35AD
33ABA 35CCA
3500 35CCE

3s0)E | [35CCC
35(1)(iia) | [35CCD
35 | 350
35 | 350D
35@244) | |350DA
35@2AB) | [35E

Explanation

e Above mentioned are the sections under which assessee can claim deduction
subject to terms and conditions, if any. Herein, the tax auditor needs to report
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both amount debited to profit and loss account and amount admissible
under the relevant section.

In case assessee has obtained audit report to avail deduction under above
mentioned section(s), reference to that should be made while furnishing
information under this clause.

In case amount is not debited but admissible under the relevant section, detail
of amount admissible should be furnished.

In case assessee is eligible for deduction under more than one section or
sub-section, information under this clause should be furnished separately in
respect of each such section or sub-section.

The eligibility of the expenditure/payment for deduction and compliance
of the conditions prescribed in the sub-section including approval from
the relevant/prescribed authority, notification issued by the Central
Government, any other guideline, circular etc. issued in this behalf should
also be verified (Please refer Rule 6 of the Income-tax Rules, 1962).

If the tax auditor relies on judicial pronouncements, the fact should be stated
in Form No. 3CA/ 3CB as the case may be.

3.20 Clause No. 20 (a) & (b)

a)

b)

Any sum paid to an employee as bonus or commission for services
rendered, where such sum was otherwise payable to him as profits or
dividend. [Section 36(1)(ii)].

Details of contributions received from employees for various funds as
referred to in section 36(1)(va):

Serial | Nature Sum received Due The The actual date of
of fund | from employees | date for | actual payment to the
payment | amount | concerned authorities
paid

A. Sub-clause (a) to clause 20

E-utility format

20 (a)

Any sum paid to an employee as bonus or commission for services rendered, where such sum was otherwise payable to him as profits
or dividend. [Section 36(1)(ii)]

1

(e ]
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Under this clause, information about any sum paid to an employee as bonus or
commission for services rendered, where such sum was otherwise payable to him as
profits or dividend, is to be furnished. Section 36(1)(ii) provides for deduction of any
sum paid to an employee as bonus or commission for services rendered provided
the same should not have been payable to him as profit or dividend. In other words,
if bonus or commission is in the nature of profit or dividend, it may not be normally
allowable as a deduction. [Shahzada Nand & Sons v. CIT [1977)] 108 ITR 358 (SC)].

B. Sub-clause (b) to clause 20
E-utility format

(b)  Details of contributions received from employees for various funds as referred to in section 36(1)(va);

Nature of Sum received from Due date for The actual The actual date of payment to the
i

fund employees  payment.

Sl 1| | | |

@ Select

Provident Fund

Superannuaticn Fund
Gratuity Fund
Any Fund set up under the provisions of EST Act, 1948

Any other welfare fund

*Gratuity Fund is not specifically mentioned in Section 2(24)(x)

Points for Consideration

* Under this sub-clause the tax auditor is to furnish information in respect of
contributions received from employees for various funds and remittance
thereof to the concerned authorites.

* Section 36(i)(va) of the Act permits deduction of any sum received by the
assessee from any of his employees to which the provisions of section 2(24)(x)
are applicable, if it is credited by the assessee to the account of the employees
in the relevant statutory fund on or before the due date.

* Section 2(24)(x) includes within the scope of income any sum received by
the assessee from his employees as contributions to any provident fund or
superannuation fund or ESI Fund or any other Fund for employees” welfare
(hereafter referred to as “Welfare Fund”).

* Vide explanation provided in section 36(1)(va), “due date” means the date
by which the assessee is required as an employer to credit an employee’s
contribution to the employee’s account in the relevant fund under any Act,
rule, order or notification issued there under or under any standing order,
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award, contract of service or otherwise, i.e., the date by which it is required to
be credited as per the provisions of the applicable law etc.

* Employees’ P.F. manual provides for 5 days of grace period for payment of
contribution, which can be taken into consideration for determining the due
date of payment.

e In order to furnish information under this clause, the tax auditor should
obtain a list of various contributions recovered from the employees. The due
dates of payments and the actual dates of onward payment to the concerned
authorities should be verified with the records available.

* Under this clause, details regarding the nature of fund, details of the amount
deducted, due date for payment, actual amount paid and actual date of
payment to the concerned authorities in respect of provident fund, ESI fund
or other staff welfare fund are to be stated.

* In Commissioner of Income-tax v.Alom Extrusions Ltd [2009] 319 ITR 306 (SC)
the apex Court has held that if the employees contribution towards PF, EPF,
etc are paid by due date of filing of return by the assessee employer, then the
same will be an allowable expenditure and section 43B will not be applicable
in such circumstances. In case the auditor relies on a judicial pronouncement,
he may mention the fact as his observations in clause (3) of Form No.3CA or
clause (5) provided in Form No.3CB, as the case may be.

3.21. Clause No. 21 (a) to (i)

(a) Please furnish the details of amounts debited to the profit and loss account,
being in the nature of capital, personal, advertisement expenditure etc.

Nature Serial Particulars Amount
number in Rs.

Capital Expenditure

Personal Expenditure

Advertisement Expenditure in any
souvenir broacher, tract, pamphlet or the
like published by a political party
Expenditure incurred at clubs being cost
for club services and facilities used.

Expenditure by way of penalty or fine for
violation of any law for the time being
force.

Expenditure by way of any other penalty
or fine not covered above

Expenditure incurred for any purpose
which is an offence or which is
prohibited by law
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(b) Amounts inadmissible under section 40(a):-

(i) as payment to non-resident referred to in sub-clause (i)

(A) Details of payment on which tax is not deducted:

(B)

(I) date of payment

(I) amount of payment

(ITI) nature of payment

(IV) name and address of the payee

Details of payment on which tax has been deducted but has not
been paid during the previous year or in the subsequent year
before the expiry of time prescribed under section 200(1)

(I) date of payment

(I) amount of payment

(ITI) nature of payment

(IV) name and address of the payee
(V) amount of tax deducted

(ii) as payment referred to in sub-clause (ia)

(A) Details of payment on which tax is not deducted:

(B)

I Date of payment

(I) Amount of payment

(IIT) Nature of payment

(IV) Name and address of the payee

Details of payment on which tax has been deducted but has not
been paid on or before the due date specified in sub-section (1) of
section 139.

(I) Date of payment

(I) Amount of payment

(IIT) Nature of payment

(IV) Name and address of the payee

(V) Amount of tax deducted

(VI) Amount out of (V) deposited, if any

(iii) Under sub-clause (ic) [wherever applicable]

(iv) Under sub-clause (iia)
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(c)

(d)

(e)
(®)

(8
(h)

(i)

(v) Under sub-clause (iib)
(vi) Under sub-clause (iii)
(A) Date of payment
(B) Amount of payment
(C) Name and address of the payee
(vii) Under sub-clause (iv)
(viii) Under sub-clause (v)

Amounts debited to profit and loss account being, interest, salary, bonus,
commission or remuneration inadmissible under section 40(b)/40(ba) and
computation thereof;

Disallowance/deemed income under section 40A(3):
(A) On the basis of the examination of books of account and other relevant
documents/evidence, whether the expenditure covered under section

40A(3) read with rule 6DD were made by account payee cheque drawn
on a bank or account payee bank draft. If not, please furnish the details:

Serial Date of Nature of | Amount | Name and Permanent Account
number payment | payment Number of the payee, if
available

(B) On the basis of the examination of books of account and other relevant
documents/evidence, whether the payment referred to in section 40A(3A)
read with rule 6DD were made by account payee cheque drawn on a bank
or account payee bank draft. If not, please furnish the details of amount
deemed to be the profits and gains of business or profession under section
40AA);

Serial number | Date of | Nature | Amount | Name and Permanent Account
payment | of Number of the payee, if
payment available

provision for payment of gratuity not allowable under section 40A(7);

any sum paid by the assessee as an employer not allowable under section
40A(9);

particulars of any liability of a contingent nature;

amount of deduction inadmissible in terms of section 14A in respect of the
expenditure incurred in relation to income which does not form part of the
total income

amount inadmissible under the proviso to section 36(1)(iii)
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Points for Consideration

e This sub-clause requires the tax auditor to state the amount of expenditure
incurred by the assessee in respect of various items listed therein.

*  Whether the tax auditor should specify each and every transaction? The format
as specified in the notification includes Serial number, particulars, amount.

I.  Issues about Expenditure - Capital in nature

Cost of repairs & current repairs to building - not capital expenditure.

Current repairs to machinery - Plant & Furniture - not capital
expenditure. [Explanation to Section 30 and 31]

Separately indicate capital expenses allowed as deduction in computation
of total income under the Act.

Tests which, however, are generally applied to determine whether a
particular item of expenditure is of capital nature are enumerated as
under:

(i) Whether the expenses incurred is of nature that brings into existence
an asset or advantage of enduring benefit.

(ii) Whether the expense is referable to fixed capital or fixed assets in
contrast to circulating capital or current assets.

(iii) Whether expense relates to the basic framework of the assessee’s
business.

(iv) Whether it is an expenditure to acquire an intangible asset.

II. Issues about Expenditure - personal in nature

“Personal” is confined to and related with assessee only.

Company cannot have personal expenses because it is an artificial entity, which
does not have personal needs and thus use of vehicles for directors cannot be
treated as personal use by the company. [Sayaji Iron and Engg. Co. v. CIT
[2002] 253 ITR 749 (Guj.)]

III. Issues about Advertisement Expenditure

Earlier the expenses u/s 37(2B) were only required to be reported;
whereas now the tax auditor needs to report all the expenses incurred on
advertisement irrespective of the status of assessee.

“Sec. 37(2B)- Notwithstanding anything contained in sub-sec. (1), no allowance
shall be made in respect of expenditure incurred by an assessee on advertisement
in any souvenir, brochure, tract, pamphlet or the like published by a political

party.”
Donation paid directly to political party, expense on advertisement in
newspaper not to be reported
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IV. Issues about Expenditure by way of penalty or fine for violation of any law

Expenditure by way of penalty or fine for violation of any law is not
admissible as expenditure.

Infraction of law even if not deliberate may discredit the claim for
deduction.

Allowance of legal expenses depends on nature and purpose of legal
proceeding in relation to business whose profits are under computation.
The same are not affected by final outcome of the proceeding. [Vivek P.
Talwar vs Asst. CIT [2010] 8 Taxmann.com 268 (Mum.). Also see CIT v.
Hirjee [1953] 23 ITR 427 (SC)]

In case of illegal business, fine or penalty imposed thereon is not
deductible [Explanation to Sec. 37(1)].

It was held that where the assessee is required to pay amount comprising
both the element of compensation and penalty. Only the amount of
compensation is deductible as business expense. [Malura Vanaspati &
Chemical Co Vs CIT (1997) 225 ITR 383 (SCO)]

B. Sub-clause (b) of clause 21

Under this clause, details of amounts inadmissible in view of Sections 40(a)(i) to
(v) need to be furnished. Sub-clauses (i) to (v) of clause (a) to Section 40 are as

under:
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Provisions of Section 40(a)(i)

Any interest (not being interest on a loan issued for public subscription before 01-
04-1938), royalty, fees for technical services or other sum chargeable under this
Act, which is payable, —

(A) outside India; or

(B) in India to a non-resident, not being a company or to a foreign company,

on which tax is deductible at source under Chapter XVII-B and such tax has
not been deducted or, after deduction, has not been paid during the previous
year, or in the subsequent year before the expiry of the time prescribed u/s
200(1).

Provided that where in respect of any such sum, tax has been deducted in
any subsequent year or, has been deducted in the previous year but paid in
any subsequent year after the expiry of the time prescribed u/s 200(1), such
sum shall be allowed as a deduction in computing the income of the previous
year in which such tax has been paid.



CLAUSE WISE ANALYSIS OF REVISED FORM NO. 3D | 115

‘JouLiof parf1oads
ygr ajduay ASD i Suopy (Q)Tg asnv]D ur spwap a1 op awiduiay ASD 34oduiy oy Apronf sapraoad ospy Ajpian-a pasiady

"a1qupway f1 ‘paysiuinf aq o3 ospy s1 aahvd ayj Jo N d Aan Suijpf-a ui,

| eieaeap | =0y [ aspodus |

0 | v v ——(—

Aue 51
n_uwu_mov.w p _um“nuwuq. Uom._u apooul huw _Fh_uﬂmu: Rt e w_d n_umm_.mﬂ.n “.m-._hmnn__ u.._m..._w__amn_ u:m...-hhma_
(IA) 10 100 ¥ p id 1 SSBIPPY | SSSIPpPY n d n ¥ b
OTDUT junowy J0 A3D a3 Jo Nvd aweN aanjeN Junowy

Juawfed

jooeqg ON'S

"6ET UORIDS Jo (T) UoI=s -gns u| payioads 238P 2NP 23 10j2q J0 UO pled weaq Jou sey Ing P23anpap usaq sey xe3 Yaiym uo Juzwied Jo s|ie2d (a)

| meqeap | e=eans [ Ao wodun|

PLasig 1o T 2ur] T 2ur] ajqepeae ji um.b_m.“_ ay} u:mv:..h-mﬂ_ juswhed juswhed .
umo] 1o A1D S531ppy SS21ppY ‘aafAed s Jo NVd Jo AweyN Jo ainjeN JO JUnowy jo azeq oN's

apoould

'p=30npap JoU 1 %3 Yaiym uo Juswided Jo sjieged ()
(E1}) Bsneja-gns ui 03 pa.pgEl JusLAed se (i)
yvuiiof Agrpn-3
(e1)(e)o uonaas (1)



116 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

Provisions of Section 40(a)(ia)

any interest, commission or brokerage, rent, royalty, fees for professional
services or fees for technical services payable to a resident, or amounts payable
to a contractor or sub-contractor, being resident, for carrying out any work
(including supply of labour for carrying out any work), on which tax is deductible
at source under Chapter XVII-B and such tax has not been deducted or, after
deduction, has not been paid on or before the due date specified in Section 139(1)

Provided that where in respect of any such sum, tax has been deducted in any
subsequent year, or has been deducted during the previous year but paid after the
due date specified in Section 139(1), such sum shall be allowed as a deduction in
computing the income of the previous year in which such tax has been paid.

Provided further that where an assessee fails to deduct the whole or any part of
the tax in accordance with the provisions of Chapter XVII-B on any such sum but is
not deemed to be an assessee in default under first proviso to Sec. 201(1), then, for
the purpose of this sub-clause, it shall be deemed that the assessee has deducted
and paid the tax on such sum on the date of furnishing of return of income by the
resident payee referred to in the said proviso.

Amendment by the Finance Act, 2014

The disallowance u/s 40(a)(ia) is restricted to only 30% of the amount in respect
of which either TDS has not been deducted or having been deducted has not been
deposited.

The earlier definition of the specified payments have been enlarged to include
ALL PAYMENTS stated under Chapter XVII-B of the Act, including Salary,
Cross Word puzzles prizes, etc. which have been claimed as expenditure. [w.e.f.
01.04.2015]

(iii) Section 40(a)(ic)- any sum paid on account of fringe benefit tax under Chapter
XIIH.

(iv) Section 40(a)(iia)- any sum paid on account of wealth-tax.
(v) Section 40(a)(iib)-

Any amount —

(A) paid by way of royalty, licence fee, service fee, privilege fee, service
charge or any other fee or charge, by whatever name called, which is
levied exclusively on; or

(B) which is appropriated, directly or indirectly, from,
a State Government undertaking by the State Government.

Inserted by the Finance Act, 2013, w.e.f. 1-4-2014
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(vi) Section 40(a)(iii)- Any payment which is chargeable under the head
“Salaries”, if it is payable —
(A) outside India; or

(B) to anon-resident,

and if the tax has not been paid thereon nor deducted therefrom under
Chapter XVII-B

(vii) Section 40(a)(iv)- any payment to a provident or other fund established
for the benefit of employees of the assessee, unless the assessee has made
effective arrangements to secure that tax shall be deducted at source from
any payments made from the fund which are chargeable to tax under the
head “Salaries”

(viii) Section 40(a)(v)- any tax actually paid by an employer referred to in clause
(10CC) of section 10.

Section 10(10CC)- in the case of an employee, being an individual deriving
income in the nature of a perquisite, not provided for by way of monetary
payment, within the meaning of Sec. 17(2), the tax on such income actually
paid by his employer, at the option of the employer, on behalf of such
employee, notwithstanding anything contained in sec. 200 of Companies
Act, 1956.

In brief: Detail of each payment is to be provided on which provisions of
Section 40(a) are applicable in the specified format.

The reporting under sub-clauses (iii) to (viii) is to be done in the manner or
format specified by the e-filing utility in this context, which are as under:

(1ii} fringe benefit tax under sub-clause (ic)
(iv) wealth tax under sub-clause (jia) |

(v) royalty, license fee, service fee etc. under sub-clause (ib) [

(vi) salary payable outside India/to a non resident without TDS etc. under sub-clause (jii)

Date of Amount of Name of the = PAN of the Payee, if Address Address City or Town or Bincade

S.No.

__ payment payee available _ Linei  Lline2 District

: |

Import CSV | Fill Data  f§ Clear Data

(vii) payment to PF /other fund etc. under sub-clause (iv)
(viii) tax paid by employer for perquisites under sub-clause (v)
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C. Sub-clause (c) to clause 21.
E-utility format

(c) Amounts debited to profit and loss account being, interest, salary, bonus, commission or remuneration inadmissible under section 40(b)/40(ba} and computation thereof;

Amount debited to P/L

Amount admissible Amount

Me inadmissible i

Particulars Section

Select Select
i
: Interest 40b)
Salary 40(ba)

U0 sdett v ||[scket v

Bonus

Commission

Remuneration

Points for Consideration

* Reporting under this clause to be made with reference to Partnership firms,
LLP, AOP, BOL

* The tax auditor is required to state the inadmissible amount u/s 40(b)/40(ba).

* By the Finance Act (No.2) 2009, w.e.f. 1.4.2010, the term ‘firm” includes LLP (as
registered under the provisions of LLP Act, 2008).

* GSalary, bonus, commission or remuneration or interest are not admissible,
unless the following conditions are satisfied:

a. Remuneration is paid to working partner(s).

b. Remuneration or interest is authorised by the partnership deed and is in
accordance with the partnership deed.

c. Remuneration or interest does not pertain to a period prior to the date of
partnership deed.

d. The inadmissible remuneration, salary, bonus or commission under
section 40(b) is to be determined on the basis of the provisions of sub-
clause (v) thereof read with the limits laid down therein.

* The tax auditor should verify the computation of inadmissible amounts for
the purpose of reporting under this section from the instrument or agreement
or any other document evidencing partnership including any supplementary
documents.

* Any payment of interest to any partner which relates to any period falling
after the dateof partnership deed, with which it is authorized, if such amount
exceeds the amount calculated at the rate specified under the Income-tax Act
from time to time is not admissible as a deduction.
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Any interest or remuneration paid by an AOP to its member is not allowed as
a deduction

Only net amount of interest, if any, shall be disallowed, where interest is paid
by AOP / BOI to a member who has also paid interest to AOP/ BOL. (rule will
also apply in case of member in representative capacity)

While reporting under this clause, the Circular No.739 dated 25.3.1996 may
be kept in view. .

D. Sub-clause (d) to clause 21
E-utility format

(d) Disallowance/deemed income under section 404(3): )
Select
[A) Onthebasis of the examination of books of account and other relevant documents/evidence, whether VES
the expenditure covered under section 404(3) read with rule 60D were made by accourt payee cheque Selet v
drawn on a bank or account payee bank draft, If not, please furnish the details: No

Nature Of Name of the  Permanent Account Number of the payee
Amount e {
Payment payee if available

o] | ||

S.No. Date Of Payment

Select
{B) On the basis of the examination of books of account and other relevant documents/evidence, whether Vs
the payment referred to in section 404(34) read with rule 60D were made by account payee cheque /m
drawn on a bank or account payee bank draft If not, please furnish the details of amount deemed to be = Iwo
the profits and gains of business or profession under section 40A(34);

) i [ [ N

Points for Consideration.

Section 40A(3) - Where the assessee incurs any expenditure in respect of a
payment or aggregate of payments made to a person in a day, otherwise than
by an account payee cheque drawn on a bank or account payee bank draft,
exceeding rupees twenty thousand, no deduction would be allowed in respect
of such expenditure. However in case of payment made for plying, hiring or
leasing of goods carriage, limit is Rs.35,000/ - instead of Rs.20,000/-.

Section 40A(3A), where any allowance has been made in the assessment for
any year in respect of any liability incurred by the assessee for any expenditure
and subsequently during the previous year the assessee makes payment in
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respect thereof, otherwise than an account payee cheque drawn on a bank or
account payee bank draft exceeding Rs.20,000, the payment so made shall be
deemed to be the profits and gains of business or profession and accordingly
chargeable to income tax with respect to that previous year. In case of payment
made for plying, hiring or leasing of goods carriage, limit is Rs.35,000/ - instead
of Rs.20,000/-.

Further, no disallowance would be made if the payment or aggregate of
payments exceeding the prescribed limit under this section are made in/under
circumstances as prescribed under Rule 6DD. Further Notification No.97 /2008
dated 10.10.2008 has amended Rule 6DD w.e.f. A.Y. 2008-09.

For reporting under this clause, the tax auditor should obtain a list of all cash
payments. This list should be verified by the tax auditor with the books of
account in order to ascertain whether the conditions for specified exemption
granted under clauses (a) to (I) of Rule 6DD are satisfied or the payments are
made under prescribed threshold limit.

Where on account of voluminous entries, it is not possible to verify each
payment, the tax auditor should obtain suitable management representation
from the assessee to the effect that the payments for expenditure referred to
in section 40A(3) and section 40A(3A) were made by account payee cheque
drawn on a bank or account payee bank draft, as the case may be.

In case the reporting has been done solely on the basis of the management
representation from the assessee, the fact shall be reported as an observation
in clause (3) of Form No. 3CA and clause (5) of Form No.3CB.

E. Sub-clause (e) of clause 21.

Points for Consideration

In case the provision made for payment of gratuity is not allowable under
section 40A(7), the same should be reported under this clause.

Deduction u/s 40A(7) is available in respect of
- Contribution towards an approved gratuity fund

- Or for the purpose of payment of any gratuity that has become payable
during the previous year.

The tax auditor should call for the order of the Commissioner of Income-
tax granting approval to the gratuity fund, verify the date from which it is
effective and also verify whether the provision has been made as provided in
the trust deed.
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F. Sub-clause (f) to clause 21.

Points for Consideration.

G.

Reporting about contribution made in violation to section 40A(9)

No deduction available u/s 40A(9) in respect of any payment made by an
employer towards

- the setting up or formation of or as contribution to any

- fund, trust, company, association of persons, body of individuals, society
or other institutions

Section 40A(9) however allows deduction of any contributions made as an
employer towards

- recognized provident fund

- orapproved superannuation fund

- or notified pension scheme

- orapproved gratuity fund

- orasrequired by or under any other law for the time being in force.

Any contribution made to Employees” Welfare Co-op Society will not be
allowed unless such contribution is required by or under any other law for
the time being in force. Instruction: No. 1799, dated 3-10-1988

Sub clause (g) to clause 21

Points for Consideration

H.

The assessee is required to furnish particulars of any liability of a contingent
nature debited to the profit and loss account.

The tax auditor may take reference of contingent liabilities of the earlier year
in order to determine the contingent liabilities booked during the current year.

AS-29, ‘Provisions, Contingent Liabilities and Contingent Assets” should be
referred to determine what should normally be treated as a contingent liability.

Sub clause (h) to clause 21

Points for Consideration

Section 14A was inserted in Chapter IV - Computation of total income by the
Finance Act, 2001 with retrospective effect from 1.4.1962 i.e. A.Y. 1962-63.

As per section 14A, the expenditure which is relatable to the income which
does not form part of the total income is not allowed as a deduction in terms
of section 14A of the Act.
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* And, therefore, this section operates where assessee has income of below
mentioned nature:

- Section 10 deals with incomes not included in total income. Sections
10A to 10C deal with the special provisions in respect of the specified
undertakings.

- Agriculture income.
- Share of profit in a partnership firm.
- Income from dividends.

- Long term capital gains on the transfer of equity shares which are exempt
under sub-section (38).

e The Central Board of Direct Taxes, had through the Income-tax (Fifth
Amendment) Rules, 2008 inserted a new Rule 8D which lays down the
method for determining the amount of expenditure in relation to income not
includible in total income.

* The method prescribed under Rule 8D is applicable, when during assessment
the Assessing Officer is not satisfied with the correctness of the claim of
expenditure made by the assessee or with the claim made by the assessee
that no expenditure has been incurred. Therefore, at the time of tax audit,
the tax auditor is entrusted with the responsibility of verifying the amount of
inadmissible expenditure as determined by the assessee.

*  Whilereporting under this sub-clause, the tax auditor may obtain management
representation about expenses admitted by assessee to be related to exempt
income.

* The tax auditor will verify the amount of inadmissible expenditure as
estimated by the assessee on the basis of allocation of expenditure based on
parameters like proportion of exempt and taxable income recorded, turnover,
man hours etc.

e For allocation of interest between taxable and non-taxable income, the
quantum of investment, the period and the rate of interest are generally the
relevant factors to be considered.

* In case assessee claims that no expenditure has been incurred by him in
relation to income which does not form part of the total income under the Act,
the tax auditor in that case should verify the fact.

e After verifying the amount of inadmissible expenditure, if the tax auditor
agrees with the assessee, reporting should be made with suitable disclosures
of material assumptions, if any.

* Incase of difference of opinion, the tax auditor may give a qualified report, an
adverse report, or the disclaimer of opinion.
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A. Sub-clause (i) to clause 21

Points for Consideration

Details of amount inadmissible under the proviso to section 36(1)(iii) to be
given.

The provisions of section 36(1)(iii) provide that the amount of the interest paid
in respect of capital borrowed for the purposes of the business or profession
would be allowed as a deduction.

Further, the proviso to section 36(1)(iii) provides that any amount of the
interest paid in respect of capital borrowed for acquisition of an asset for
extension of existing business or profession (whether capitalized in the books
or account or not) for any period beginning from the date on which the capital
was borrowed for acquisition of the asset till the date on which such asset was
put to use, is not allowed as a deduction.

The Tax Auditor while determining the admissible/inadmissible amount for
the purpose of this sub-clause should also keep in mind the requirements of
Accounting Standards 16 of Indian GAAP - “Borrowing Cost”.

The Explanation to section 36(1)(iii) further provides that recurring
subscription paid periodically by shareholders or subscribers in Mutual
Benefit Society which fulfill such conditions as may be prescribed, shall be
deemed to be capital borrowed within the meaning of section 36(1)(iii).

The reporting under sub-clauses (e) to (i) of clause 21 is to be done in the
manner or format specified by the e-filing utility in this context, which is
as under:

(&) Provision for payment of gratuty nat dllowsble under section 40A(7); ]

(f) Any sum paid by the assessee as an employer not dllowable under section 40A(9);

(g) Particulars of any liability of a contingent nature;

Nature Of Liability

(h) Amount of deduction inadmissible in terms of section 144 in respect of the expenditure incurred in relation to income which does nat form part of the total income;
§.No. Particulars Amount

1

| | || \
[ ]

(1) Amount inadmissible under the proviso to section 36(1)(iii).
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3.22. Clause 22

Amount inadmissible under section 23 of the Micro, Small and Medium
Enterprises Development Act, 2006.

E-utility format

22 Amounk of interest inadmissible under section 23 of the Micro,

Small and Medium Enterprises Development Act, 2006.

Points for Consideration

This clause was inserted by the Central Board of Direct Taxes through its
Notification No. 36/2009 dated 13-4-2009.

This will have to be reported upon in all tax audit reports signed on or after
13-4-2009 irrespective of the assessment year to which the report pertains

The inadmissible interest is to be determined on the basis of the provisions of
the MSMED Act, 2006.

Provisions of Micro Small and Medium Enterprises Development Act, 2006,
in respect of inadmissible interest is to be reported under this clause are as
under:

m  Section 23: Notwithstanding anything contained in the Income-tax Act,
1961, the amount of Interest payable or paid by any buyer, under or in
accordance with the provisions of this Act, shall not, for the purposes of
computation of income under the Income-tax Act, 1961, be allowed as
deduction.

m  Section 16: Where any buyer fails to make payment of the amount to the
supplier, as required under section 15, the buyer shall, be liable to pay
compound interest with monthly rests to the supplier on that amount
from the appointed day or, as the case may be, from the date immediately
following the date agreed upon, at three times of the bank rate notified
by the Reserve Bank.

m  Section 15: The buyer to make payment on or before the date agreed
upon in writing, or where there is no agreement in this behalf, before the
appointed day. It also provides that the period agreed upon in writing
shall not exceed forty five days from the day of acceptance or the day of
deemed acceptance.

The tax auditor needs to report the amount of interest inadmissible under
section 23 of the MSMED Act, 2006 irrespective of whether the amount of such
interest has been debited to profit and loss account or not. In case the auditee has
adopted mercantile system of accounting, the non-provision may affect true
and fair view and the auditor should give suitable observation.
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The tax auditor should verify whether TDS under section 194A is deducted
from interest credited / paid to MSEs and deposited with Central Government.
[Clause 34 of Form No. 3CD]

Where the tax auditor is issuing his report in Form No. 3CB, he should
verify that the financial statements audited by him contain the information
as prescribed u/s 22 of the MSMED Act, 2006. As per section 22 of MSMED
Act, 2006, the buyer in its audited annual statement is required to furnish the
following additional information:

m The principal amount and the interest due thereon (to be shown
separately) remaining unpaid to any supplier as at the end of year;

s The amount of interest paid by the buyer under MSMED Act, 2006 along
with the amount of the payments made to supplier beyond the due date
during each accounting year.

m  The amount of interest due and payable for the period (where the principal
has been paid but interest under the MSMED Act, 2006 not paid);

m  The amount of interest accrued and remaining unpaid at the end of
accounting year; and

m  The amount of further due and payable even in the succeeding year, until
such date when the interest dues as above are actually paid to the small
enterprises, for the purpose of disallowance as a deductable expenditure
under section 23.

As will be seen from the above, considerable disclosure requirements are
to be made in respect of amount payable, or not paid to micro and small
enterprises.

A question then arises is how to ascertain which supplier is a micro or small
enterprise? This is an uphill task. As per the provisions of the MSMED Act,
2006 only those micro or small enterprises shall be eligible for interest for
delayed payment, which have filed a memorandum with the authority.
Thus, every buyer will have to take not only in writing from the supplier
that it is a supplier falling under the category of micro or small enterprises as
defined under MSMED Act, 2006 but also collect documentary evidences of
getting itself registeres with prescribed state authority. The task seems to be
continuous, warranting extra efforts on part of each “buyer”.

While reporting under this clause the tax auditor should —

m  Seek information regarding status of the enterprise i.e. whether the same
is covered under the Micro, Small and Medium Enterprises Development
Act, 2006 and make necessary reporting in Form No. 3CD.

m  Obtain a full list of suppliers of the assessee which fall within the
purview of the definition of “Supplier” under section 2(n) of the Micro,
Small and Medium Enterprises Development Act, 2006.
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m Verify from the books of account whether any interest payable or paid
to the buyer in terms of section 16 of the MSMED Act has been debited
or provided for in the books of account, and verify the same on test
check basis.

If no disclosure is made by the auditee in the financial statements, the tax
auditor should give an appropriate observation in Form No. 3CB, in addition
to the reporting requirement in clause 22 of Form No. 3CD.

3.23. Clause No. 23

Particulars of payments made to persons specified under section 40A(2)(b).

E-utility format

23

Particulars of any payment made to persons specified under section 404(2)(b).

Name of Related PAN of Related
Person Person

1 |H|| || | || | |1 | || |

Payment

Relation Nature of trasaction Made{Amount

Points for Consideration

Section 40A(2)(a) provides that where the assessee incurs any expenditure in
respect of which payment has been or is to be made to any person specified
u/s 40A(2)(b) and the Assessing Officer is of opinion that such expenditure is
excessive or unreasonable having regard to the :

m fair market value of the goods,

m services or facilities for which the payment is made or the legitimate
needs of the business or profession

m or the benefit derived by or accruing to him there from,

So much of the expenditure as is so considered by the assessing officer to be
excessive or unreasonable shall not be allowed as a deduction

Proviso to section 40A(2)(a) provides that no disallowance on account of any
expenditure being excessive or unreasonable having regard to the fair market
value, shall be made in respect of a specified domestic transaction referred to
in section 92BA, if such transaction is at arm’s length price as defined in clause
(ii) of section 92F.

Anomaly between provision and format is that the provisions of Section

40A(2) requires disallowance of amount incurred, however the format /
e-utility states about the reporting of payment made.
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* For reporting under this clause, the tax auditor may take below mentioned
points in consideration

Any Payment made by AOP to its member for supply of goods should be
reported.

“Specific Person” means relative, partners, members, directors or person
having substantial interest.

A person will be deemed to have a substantial interest in a business or
profession if, (in case of a company) the person is beneficially owning the
shares (other than the preference shares), carrying not less than 20% of
the voting power and in any other case, person is entitled to not less than
20% of the profits of business or profession.

Tax auditor should obtain, from assessee, the list of specified persons
and expenditure/payment made to them and then scrutinize the items
with reference to section 40A(2).

If information is not available about specified persons with the client,
suitable disclaimer may be given.

Section 40A(2) - Payment to Specific Persons — Where the AO is of the
opinion that such payments is excessive or unreasonable, then disallow
the excessive or unreasonable amount.

Amounts to be reported whether or not debited to profit and loss account.

The clause does not require report of the auditor as to his own inference,
whether the payment is excessive or unreasonable. He is required to
specify the amounts paid to such related persons.

In case of a large assessee, it may not be possible to verify the list of all
persons covered by this section. Therefore, the information supplied by
the assessee may be relied upon.

Circular No. 143, dated 20-8-1974, issued by the CBDT, clarifies that tax
auditor can rely upon the list of persons covered u/s 13(3) as given by
the managing trustee of a Public Trust. A similar analogy may be drawn
for the purpose of this clause. Where the tax auditor relies upon the
information in this regard furnished to him by the assessee, it would
be advisable to make an appropriate disclosure.

In Dy CIT v Joshi Formulabs (P) Ltd (2000) 67 TT] 396 (Rajkot) - A fully
vouched and genuine expenditure cannot be disallowed u/s 40A(2)(b)
even if made to sister concern.

Khan Carpets v CIT (2003) 262 ITR 325 (All) - Only where there was
disproportionate increase in salary without showing exceptional
circumstances for it, that the increase in salary could be disallowed.
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3.24. Clause No. 24
Amounts deemed to be profits and gains under section 32AC, 33AB or 33ABA

or 33AC.

E-utility format

24 Amounts desmed to be profits and gains under section 324C or 33AB or 334BA or 334C,

Description

1

Select

Select
340

3348
J3ABA
BAC

—

Under this clause, detail of amounts deemed to be profits and gains under section
32AC, 33AB or 33ABA or 33AC are to be furnished.

S. No.

Section

Particulars Centre

1

32AC

Section 32AC allows deduction @ 15% in respect of Investment in
new Plant & Machinery

to a company

engaged in the business of manufacture or production of any
article or thing

who acquires and installs new asset after the 31 day of March,
2013

but before the 1% day of April, 2015

the aggregate actual cost of such new assets exceeds one hundred
crore rupees.

The auditor is required to report the deemed income chargeable
as profits and gains of business under the circumstances specified
in sub-sections (2) of section 32AC.

33AB

Section 33AB allows deduction in respect of Tea Development
Account, Coffee Development Account and Rubber Development
Account.

Reporting of deemed income chargeable as profits and gains of
business under the circumstances specified in sub-sections (4), (5),
(7) and (8) of section 33AB.

33ABA

Section 33ABA allows deduction in respect of Site Restoration
Fund

Reporting of the deemed income chargeable as profits and gains of
business under the circumstances specified in sub sections (5), (7)
and (8) of section 33ABA.
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4 33AC

Section 33AC allows deduction in respect of reserve created out of
the profit of the assessee engaged in shipping business.

Reporting of the deemed income chargeable as profits and gains of
business under the circumstances specified in sub-sections (3) and
(4) of section 33AC for the amount of reserves created on or before
31¢t March, 2004.

No deduction shall be allowed under section 33AC for any
assessment year commencing on or after 15 day of April, 2005.

3.25. Clause No. 25

Any amount of profit chargeable to tax under section 41 and computation thereof.

E-utility format

25 Any amount of profit chargeable to tax under section 41 and computation therecf,

Nameof person  Amountofincome  Section Description of Transaction  Computation if any

:al]

| || | | foeer v | || |

Select
Secd1(l)(a)

Secd1(1)b)
Secdlp)
Secd1p)
Secdll)
Secd1 )
Secdlf)

Points for Consideration.

e In order to report under this clause, the tax auditor should obtain a list
containingall theamountschargeable undersection41with theaccompanying/
underlying evidence, correspondence, etc.

* Under Section 41 below mentioned are the receipts which are chargeable to
tax as business income:

Section

Particulars

41(1) e

In any of the earlier years a deduction was allowed to the taxpayer in
respect of loss, expenditure (revenue or capital expenditure) or trading
liability incurred by assessee.

During the current year, the taxpayer
1.

Has obtained a refund of such trading liability (it may be in cash or
any other manner); or

Has obtained some benefit in respect of such trading liability by way
of remission or cessation thereof (“remission or cessation” for this
purpose includes unilateral act of the assessee by way of writing off
such liability in his books of account.
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41(2)

Applicable for undertaking engaged in generation or generation and
distribution of power.

To charge income of the business of the previous year in which the
moneys payable for the building, machinery, plant or furniture is sold,
discarded, demolished or destroyed.

Depreciation allowed on such percentage on the actual cost as are
prescribed.

The depreciation rate are prescribed vide Rule 5(IA).

Depreciation is to be calculated on Straight Line Method (SLM) on
individual asset and not on block of assets

Where the moneys payable in respect of such building, machinery, plant
or furniture, as the case may be, together with the amount of scrap value,
if any, exceeds the written down value, so much of the excess as does
not exceed the difference between the actual cost and the written down
value shall be chargeable to income-tax as income of the business of the
previous year in which the moneys payable for the building, machinery,
plant or furniture become due.

Where the moneys payable in respect of the building, machinery, plant
or furniture become due in a previous year in which the business, for the
purpose of which the building, machinery, plant or furniture was being
used, is no longer in existence, the above provision shall apply as if the
business is in existence in that previous year. To ascertain capital gain, if
any, provisions of section 50A are relevant.

41(3)

Where any capital asset used in scientific research is sold without having
been used for other purposes

The sale proceeds together with the amount of deduction allowed under
section 35 exceeds the amount of capital expenditure.

Such surplus or the amount of deduction allowed, whichever is less, is
chargeable to tax as business income in the year in which the sale took
place.

This is irrespective of whether the business of the assessee is in existence
or not during the previous year in which the capital asset is sold.

41(4)

Where any bad debt has been allowed as deduction u/s 36(1)(vii) and
the amount subsequently recovered on such debt is greater than the
difference between the debt and the deduction so allowed, the excess
realization is chargeable to tax as business income of the assessee is in
existence (or not) during the previous year in which recovery is made.

If there is a succession in business by way of amalgamation, demerger or
on death of a person by his son, or where a firm is succeeded by another
firm then recovery of bad debt is taxable as business income if the bad
debt was earlier allowed as deduction to the predecessor.

41(5)

Where the business or profession referred to in section 41 is no longer in
existence and there is income chargeable to tax under sub-section (1), sub-
section (3), sub-section (4) or sub-section (4A) in respect of that business
or profession, any loss, not being a loss sustained in speculation business
which arose in that business or profession during the previous year in
which it ceased to exist and which could not be set off against any other
income of that previous year shall, so far as may be, be set off against the
income chargeable to tax under the sub-sections aforesaid.
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e The tax auditor should examine the past records to satisfy himself about the
correctness of the information provided by the assessee.

* Information under this clause is to be given irrespective of the fact whether
the relevant amount has been credited to the profit and loss account or not.

e The computation of the profit chargeable under this clause is also to be stated.

3.26. Clause 26

In respect of any sum referred to in clause (a), (b), (c), (d), (e) or (f) of section 43B,
the liability for which:-

(A) pre-existed on the first day of the previous year but was not allowed in the
assessment of any preceding previous year and was

(a) paid during the previous year;
(b) not paid during the previous year;
(B) was incurred in the previous year and was

(a) paid on or before the due date for furnishing the return of income of the
previous year under section 139(1);

(b) not paid on or before the aforesaid date.

(State whether sales tax, customs duty, excise duty or any other indirect tax,
levy, cess, impost etc. is passed through the profit and loss account.)
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E-utility format

26 (i) Inrespect of any sum referred to in clause (3),(b),(c).(d),(e) or (f) of section 43B, the liability for which:-
(A) pre-existed on the first day of the previous year but was not allowed in the assessment of any preceeding previous year and was

(a) paid during the previous year;

Section Nature of liability Amount
1 ™ Select o | ‘
Select
e Add || X Delete:

Sec 43B(b) -provident ion/gratui er fund
Sec 43B(c)- sum referred to u/s 36(1)(i)
Sec 43B(d) -interest from public financial institution etc

Sec43B (e )- interest on loan from scheduled bank

Sec 43BIf) - leave encashment

(b)  not paid during the previous year;

Section Nature of liability Amount
o | i

(B) was incurred in the previous year and was

(a) paid on or before the due date for furnishing the return of income of the previous year under section 139(1);

Nature of liability Amount

s e e ] BE

(b) not paid on or before the aforesaid date.

" Section ' Nature of liability Amount
1 Il Select > ‘ ‘

(State whether sales tax, customs duty, excise duty or any other indirect tax, levy, cess, impost, etc., is passed through celodt =
the profit and loss account.)

Points for Consideration

* Information, under sub-clause (A) to clause 26 of tax audit report, is to be given
about sums covered under clauses (a) to (f) to section 43B that pre-existed on
the first day of assessment year but was not allowed in the assessment of any
preceeding previous year and was actually paid during the year / not paid

during the year.
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Information, under sub-clause (B) to clause 26 of tax audit report, is to be given
about sums covered under clauses (a) to (f) to section 43B that incurred during
the assessment year was actually paid either before the date of furnishing ROI
u/s 139(1) / not paid on or before the said date.

Section 43B applies only where Books of Account are maintained on mercantile
basis.

Below mentioned expenses are allowable on actual payment basis under this
section :

= Any sum payable by way of tax, duty, cess or fee.

= Any sum payable by employer by way of contribution to provident fund,
or superannuation fund or any other fund for the welfare of employees.

m  Anysum payable as bonus or commission to employees, for services rendered.

= Any sum payable as interest on any loan or borrowings from public
financial institution or a state financial corporation or a state industrial
corporation or a state industrial investment corporation.

m Interest on any loan or advance taken from a scheduled bank including
a cooperative bank, and

m  Any sum payable by an employer in lieu of leave at the credit of his
employee.

The above expenses are deductible in the year in which the payment is actually
made.

The tax auditor should verify the aforesaid particulars of section 43B from the
books of account, vouchers and documents of year under consideration and
immediately preceeding previous year. ROI of previous year should also be
referred.

In respect of the liability which pre-existed on the first day of the previous
year is allowable as deduction if paid during the previous year, reporting to
be made in clause 26(A)(a).

In respect of the liability which is incurred in the previous year is allowable to
the extent it is paid on or before the due date for furnishing the return of the
income under section 139(1). Such items are to be disclosed in clause 26(B)(a).

Where due date for filing of return of income is extended, payments made
upto the extended due date also qualify for deduction.

Issues for Consideration

The provision made in the accounts for excise duty payable on finished goods
in the bonded warehouse is eligible for deduction when the said goods have
been cleared and that excise duty thereon has been paid or adjusted against
CENVAT credits before the due date as applicable for furnishing the return of
income under section 139 (1).
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e Sales-tax when paid is allowed as a deduction.

* In Commissioner of Income-tax v.Alom Extrusions Ltd [2009] 319 ITR 306
(SC), the apex Court has held that if the employees contribution towards PF,
EPF, etc. are paid by due date of filing of return by the assessee employer,
then the same will be an allowable expenditure and section 43B will not be
applicable in such circumstances.

* If under the sales tax registration, sales tax so deferred is stated as actually
paid then section 43B shall be deemed to be complied - Circular N0.496 dated
25/09/1987. See also CIT Vs. Gujrat Polycrete Pvt. Ltd. [2000] 246 ITR 463 (SC).

* Amount of sales tax liability converted into loans may be allowed as deduction
in the assessment for the previous year in which such conversion has been
permitted by or under Govt. orders - Circular No.674 dated 29.12.1993. See
also CIT V. Goodluck Silicate Industries (P) Ltd. [2002] 178 CTR (Guj) 92.

* Circular No.7/2006 dated 17* July, 2006 clarifies that conversion of interest
into a loan or borrowing or advance does not amount to “actual payment”.
The circular clarifies that the unpaid interest whenever actually paid to the
bank or financial institution will be in the nature of revenue expenditure
deserving deduction in the computation of income.

* Royalty payable to the Govt. in respect of mineral rights is a tax within the
meaning of section 43B - Gorelal Dubey V. CIT [2001] 248 ITR 3 (SC).

* Rent / Kist is neither tax nor cess - CIT V. Sree Balaji & Co. [2001] 114 Taxman
682 (Kar.)
* Interest on delayed payment of taxes is not to be reported u/s 43B - CIT

V.Padmawati Raje Cotton Mills Ltd. [1999] 239 ITR 355 (Cal.). See also
Mewar Motors v. CIT [2004] 135 Taxman 155 (Raj.).

* Mandi tax is not a tax - CIT V. Mohan Singh & Sons [1995] 216 ITR 432 (MP).

* Electricity charges are neither taxes nor duty nor cess, however duty paid on
sale of electricity is covered by section 43B - CIT V. Gujrat Urja Vikas Nigam
Ltd. [2010] 322 ITR 539 (Guj.).

* Interest on Electricity Duty is compensatory in nature - 43B not applicable.
National Aluminium Co. Ltd. V. CIT [2006] 153 Taxman 18 (Mag.)

e Govt. Audit Fee is not duty cess or tax payable- CIT V. Werma Sehkari
Sakhar Karkhana Ltd. [2002] 253 ITR 226 (Bom.)

* Vend Fee is not in nature of tax, duty, cess or fee - Dy CIT V. Travencore
Sugars & Chemicals Ltd. [1999] 65 TT] 598 (Coch.)

* Interest on delayed payment of statutory liability to be allowed only when
actually paid - Grasim Industries Ltd. V. CIT [1999] 64 TT]J 357 (Mum.)

* SEBI turnover charges are cess or duty to be payable under law - 43B applies
- ITO V. Suresh Chand Jain [2006] 100 ITD 435 (Mum.)
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Service Tax is not covered within the preview of section 43B - CIT V. Real
Image Media Technologies Pvt. Ltd. [2008] 114 ITD 573 (Chennai).

Payment to Gratuity Fund operated by LIC covered by section 43B - CIT
V. Popular Vehicles and Services Ltd. [2010] 189 Taxman 14 (Ker.)

Provision made for an approved gratuity fund is not covered by section 43B
- CIT V. Common Wealth Trust (I) Ltd. [2004] 269 ITR 290 (Ker.)

No deduction in case of waiver of interest as it is not representing actual
payment.

If an assessee made Advance Payment of Excise duty without liability, no
deduction shall be given on account of Sec. 43B - Gopikrishna Gramites Vs
DCIT 251 ITR 337 (A.P), Hindustan Liver Ltd Vs K.K Pandey JCIT, 251 ITR
209(Bomb)

The provision made in the accounts for excise duty payable on the closing
stock of finished goods should also be disclosed against sub-clause (i). The
tax auditor should verify that the said goods have been cleared and the excise
duty has been paid or adjusted against the Cenvat credit on or before the due
date for filing return of income. [ICAI’s Guidance Note on Tax Audit]

Information contained in tax audit report does not enable Assessing Officer
to make any prima facie adjustments under section 143(1)(a) with reference to
provisions of sec. 43B - Peerless General Finance & Investment Co. Ltd. v.
CIT-[2010] 228 CTR 72 (CAL.)

In certain cases Sales Tax collected are credited to separate A/c and does not
form part of trading receipt, the amount is not charged in P&L A/c. Whether
Sec 43B is attracted- The particulars should be reported whether have been
debited to P&L A/c or not - CIT Vs S.P. Foundry 185 ITR 555 (All)

Question as to whether unutilized Modvat credit of earlier years adjusted
in assessment year-in-question should be treated as actual payment of excise
duty u/s 43Bis a question of law - Held, yes, CIT vs. Maruti Udyog Ltd [2010]
186 TAXMAN 407 (SC) (ruling of Hon’ble High Court of Delhi in 92 ITD
119 reversed).

Whether rescheduling of interest payable to financial institution by means of
fresh loan can be treated as interest payment deductible under section 43B -
Held, yes Vinir Engineering (P.) Ltd v. DCIT [2010] 186 TAXMAN 72 (KAR.)

It was held that bottling fees payable for acquiring a right of bottling of IMFL,
which is determined under Excise Act and Rules, is neither fee nor tax, but
is consideration for grant of approval by Government in respect of exclusive
right to deal in bottling of liquor in all its manifestations. Therefore, bottling
fee payable under Excise Law for acquiring a right of bottling of IMFL does
not fall within purview of section 43B. - In CIT v. Udaipur Distiller Co. Ltd.
[2009] 180 Taxman 539 (SC), CIT v. McDowell & Co. Ltd. [2009] 180 Taxman
528, 526, 524, 521, 514 (SC),
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3.27. Clauses No. 27

a)

b)

Amount of Central Value Added Tax credits availed of or utilized during
the previous year and its treatment in the profit and loss account and
treatment of outstanding Central Value Added Tax credits in the accounts.

Particulars of income or expenditure of prior period credited or debited to
the profit and loss account.

E-utility format

27 (a) Amount of Central Value Added Tax credits availed of or utilised during the previous year and its treatment in the

Select
profit and loss account and trestment of outstanding Central Value Added Tax credits in the accounts, [Se\ect M Vi

NO

CENVAT Amount Treatment in Profit &
sz boaunts

Opening Balance

CENVAT Availed

CENVAT Utilized

Closing /outstanding
Balance

(b)  Particulars of income or expenditure of prior period credited or debited to the profit and loss account.

" " Particulars . Prior period to which itrelates(Year in yyyy-yyformat)
i || o ]| 1| ekt~ |
Select Select
ETENy
= Income Credited 1980-81
Expenditure Debited 1981-82

1982-83
1983-84

2017-18
2018-19
2019-20
2020-1

—

A. Sub-clause (a) and (b) to Clause 27

Sub-clause (a) requires the factual reporting about the amount of CENVAT
credits availed of or utilised during the year as well as its treatment in profit and
loss account and treatment of outstanding CENVAT credits in the accounts.

CENVAT credit is available on eligible inputs, input services and capital
goods.

Cenvat credits are utilized for the payment of the excise duty and service tax
liability.

The tax auditor has to verify statutory records and ascertain therefrom the
amount of credit on eligible inputs, input services and the capital goods and
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the amount utilised during the previous year. Records maintained in RG-23,
wherever available should also be verified.

The tax auditor should verify that there is a proper reconciliation between
balance of CENVAT credit in the accounts and relevant excise and service tax
records.

The tax auditor should report the amount of CENVAT availed and utilised
under this sub-clause.

Further the sub-clause requires reporting of the credits availed of or utilized
during the previous year, it is desirable to report both the credits availed and
the credits utilized.

As far as the reporting of accounting treatment of CENVAT credit is
concerned, the clause requires that its treatment in profit and loss account
and the treatment of outstanding CENVAT credit in the account have to be
reported upon.

Where the assessee follows exclusive method of accounting, the excise duty
paid on purchase of raw material, capital goods and service tax paid on input
services is debited to the CENVAT/ Service Tax Credit Receivable Account
and not as part of the purchase cost of raw material, capital goods or cost
of input services. The credit utilized is debited to the Excise Duty/ Service
Tax Payable A/c and credited to CENVAT/ Service Tax Credit Receivable
Account. Thus, the credit availed and utilized will not have any impact on the
profit and loss account.

Thereporting requirement under clause 14(b) of Form No.3CD is arequirement
distinct and separate from the reporting requirement under this clause. The
tax auditor should verify that information furnished under this sub-clause is
compatible with the information furnished under clause 14(b).

The tax auditor should consider the above while reporting in the format
provided in the e-filing utility with respect of this clause.

With regard to reporting of the amount of CENVAT credits availed or utilized
during the previous year and its treatment in the profit and loss account
wherever possible, it is advisable to give the details of the credit availed and
utilized as separate line items.

With regard to reporting of the treatment of outstanding CENVAT Credits in
the account, it is desirable to mention the opening and the closing outstanding
balances in the CENVAT Credits accounts as separate line items. The account
in which the outstanding amount is appearing should also be mentioned
appropriately.
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Firm/ Pvt. Ltd. Shares of Pvt. Ltd./ Closely held
Company/ Closely held ¢ Any Person
public Ltd. el public Ltd. company
Recipient

Applicable w.e.f 1°t day of June, 2010 as inserted by Finance Act, 2010.

Note: No reporting requirement in respect of the assessee other than firms and companies
in which public is not substantially interested. (Section 56(2)(viia), operates only in
case of firms and Pvt. Ltd. Companies/ closely held public Ltd company)

e Situations that may arise

a. Shares are received without consideration and aggregate Fair Market
Value (FMV) does not exceed Rs.50000/ - Nothing Taxable, No reporting
under this clause.

b. Shares are received without consideration and aggregate FMV of these
shares exceeds Rs.50000/- Aggregate FMV taxable, Reportable.

c. Shares are received for a consideration which is less than FMV and
the aggregate value of difference does not exceed Rs.50000/- Nothing
Taxable, No reporting under this clause.

d. Shares are received for a consideration which is less than FMV and the
aggregate value of difference exceed Rs.50000/- Aggregate FMV minus
aggregate consideration will be taxable in the hands recipient. Reportable

* As per proviso to section 56(2)(viia), the provisions of the said clause (viia)
do not apply to the property received by way of a transaction not regarded as
transfer under section 47(via), 47(vic), 47(vicb), 47(vid) and 47(vii).

* The fair market value of shares has to be determined in accordance with the
method prescribed in rule 11UA of the Income-tax Rules, 1962 in respect of
quoted and unquoted shares.

e In order to report under this sub-clause, the auditor may ask the assessee
to provide, a list containing the details of shares received, details of shares
received may emerge / appear while perusing the books of account or other
relevant documents.

* Such Shares received will be reflecting either as investments or as stock-in-
trade.

* In case shares are received without consideration, the same may not be
reflected in the books of account.

e Such shares may be verified from the relevant documents such as share
certificates issued, if any, demat account statement etc. In either case, the same
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are to be reported under this clause.

* For determining the fair market value of unquoted shares which are not listed
in any recognized stock exchange, a valuation report should be obtained from
assessee.

3.29. Clause No. 29

Whether during the previous year the assessee received any consideration for
issue of shares which exceeds the fair market value of the shares as referred to
in section 56(2)(viib), if yes, please furnish the details of the same.

E-utility format

29 Whether during the previous year the assessee received any consideration for issue of shares which ex
value of the shares as referred to in section 56(2)(viib)

if ves, please furnish the details of the same

Name of the person from whom PAEI':SODf“tl;;a
consideration received for issue of shares I;vailal;le
1 || i

*Notification dated 25-07-2014 does not suggest any format for reporting under this clause
however format has been given in e-utility and as such information for reporting under
this clause has to be collected in view of this specified format.

* Under this clause, detail in respect of shares issued by a Pvt. Ltd. Company at
value more than FMV is to be provided. [since shares are issued at price which is
more than FMV, then the difference shall be chargeable to income tax u/s 56(2)(viib).]

Recipient
Applicable w.e.f 15t day of April, 2013 as inserted by Finance Act, 2012.

* Reporting under this clause is applicable to Pvt. Ltd. Co. and closely held
public limited company.
* The provisions of this clause are not applicable where the consideration is received

a) by a venture capital undertaking from a venture capital company or a
venture capital fund

b) by a company from a class or classes of persons as may be notified by the
Central Government in this behalf.
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As per the explanation to section 56(2)(viib), the fair market value shall be the
value as may be determined in accordance with such method as prescribed
under Rule 11UA or as may be substantiated by the company to the satisfaction
of the AO, based on the value of its Assets, including intangible assets, being
goodwill know-how, patents, copyrights, trademarks, licences, franchises or
any other business or commercial rights of similar nature, as may be higher.

For determining the fair market value of unquoted shares which are not
listed in any recognized stock exchange, a valuation report should be
obtained from assessee.
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3.31. Clause No. 31 (a) to (c)

(a)* Particulars of each loan or deposit in an amount exceeding the limit

(b)

()

specified in section 269SS taken or accepted during the previous year :-

(i) name, address and permanent account number (if available with the
assessee) of the lender or depositor;

(ii) amount of loan or deposit taken or accepted;
(iii)whether the loan or deposit was squared up during the previous year;

(iv) maximum amount outstanding in the account at any time during the
previous year;

(v) whether the loan or deposit was taken or accepted otherwise than by
an account payee cheque or an account payee bank draft.

*(These particulars need not be given in the case of a Government company,

a banking company or a corporation established by a Central, State or

Provincial Act.)

Particulars of each repayment of loan or deposit in an amount exceeding

the limit specified in section 269T made during the previous year:-

(i) name, address and permanent account number (if available with the
assessee) of the payee;

(ii) amount of the repayment;

(iii)maximum amount outstanding in the account at any time during the
previous year;

(iv) whether the repayment was made otherwise than by account payee
cheque or account payee bank draft.

Whether the taking or accepting loan or deposit, or repayment of the same
were made by account payee cheque drawn on a bank or account payee
bank draft based on the examination of books of account and other relevant
documents

(The particulars (i) to (iv) at (b) and comment at (c) above need not be given
in the case of a repayment of any loan or deposit taken or accepted from
Government, Government company, banking company or a corporation
established by a Central, State or Provincial Act.)
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E-utility format

Reporting under clause 31(a)

31(a) Particulars of each loan or deposit in an amount exceeding the limit specified in section 26955 taken or accepted during the previous year :-

Whether the
loan or
deposit was
taken or
accepted
otherwise
than by an

Permanent
Account
Number (if Amount of loan
fan :;f the_lender il Address of the lender or depositor  available with  or deposit taken
epositor
the assessee) or accepted account
sline Iel!der Year the Previous Year Poyce
or depositor cheque or an
account
payee hank
draft.

Whether the Maximum
loan/deposit amount
was squared  outstanding in
up during the  the account at
Pervious any time during

(These particulars need not be given in case of 3 Government Company, 2 banking company or a corparation established by a Central, State or Provincial Act.)

Reporting under clause 31(b)

(b)  Particulars of each repayment of loan or deposit in an amount exceeding the limit specified in section 268T made during the previous year :-

Whether the
repayment
Permanent Maximum was made
Account amount otherwise
Number (if  Amount of the outstanding in | than by
ame of the payec Address of the payee available with | repayment the accountat = account
the assessee) any time payee
of the payee during the cheque or
s previous year account
payee bank
draft.
AL || | |l | (| | || Select v |
Select
-+ A -}L Delele
YES

Reporting under clause 31(c)

(c)  Whether the taking or accepting loan or depasit, or repayment of the same were made by account payes cheque drawn i
an a bank or account payee bank draft based on the examination of books of account and other rdlevant documents. =

Note:  (The particulars (i) to (iv) at (b) and comment & (c] above need not be given in the case of a repayment of any loan or deposit taken
or accepted from Government, Government company, banking company or 2 corporation established by 2 Central, State or Provincial Act) | g
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Points for consideration

Under this clause, detail of transactions covered under section 269SS/269T are
to be reported.

Under sub-clause (a), particulars of each loan or deposit in an amount
exceeding the limit specified in section 269SS taken or accepted during the
previous year to be furnished.

Under sub-clause (b), particulars of each repayment of loan or deposit in an
amount exceeding the limit specified in section 269T made during the previous
year is to be furnished.

Under clause (c), the tax auditor is to state whether the taking or accepting
loan or deposit, or repayment of the same were made by account payee cheque
drawn on a bank or account payee bank draft based on his examination of
books of account and other relevant documents in “YES/NO/N.A.”

Now, consequent to the Forms revised vide Notification dated 25" July, 2014,
the Certificate from the Assessee would not be sufficient. The responsibility of
tax auditor has been extended, since specific reporting is sought in the form
of YES/NO/NA. Therefore in the absence of satisfactory evidence, enabling
verification of the loan or deposit taken or accepted by account payee cheque or
an account payee bank draft the tax auditors should make a suitable comment
in his report on the lines given below :

“It is not possible for me/us to verify whether loans or deposits have been taken or
accepted otherwise than by an account payee cheque or account payee bank draft,
as required under provisions of S. 269SS, since the necessary evidence is not in the
possession of the assessee”.

The Finance (No.2) Act, 2014 w.e.f 01.04.2015, has allowed the “use of
electronic clearing system through a bank account” as a permissible mode
for the purposes of section 269SS and 269T, and as such ECS, RTGS and
NEFT etc. are now allowed as permissible mode to accept or repay the deposit
or loan specified u/s 269SS & 269T respectively.

The option of “N.A.” will be applicable when there is no transaction attracting
provisions of Section 269SS and 269T i.e.

m  There is no loan or deposit during the year, or
n  The balance of each party is below the specified limit i.e. Rs. 20,000/ -

Below mentioned include the issues for consideration while reporting under
this clause:

m  Transaction of current a/c also covered in ‘Deposits’.

» In case of mixed a/c, transactions only related to Loans/Deposits are to
be reported.
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s Advance received against Sale & Agreement of sale is not a Loan or
Deposit.

s Opening balance of Loan a/c is to be considered for calculation of
maximum amount outstanding.

m  Security Deposit against contract etc. covered under Deposits.

m  Provision of section 26955/269T are not applicable in respect of share
application money. [CIT v. Numero Uno Financial Services (P.) Ltd. 345
ITR 84 (Delhi) [Favourable], Bhalotia Engineering Works (P) Ltd. 275 ITR
399(Jhar) [Contrary]]

m  Accepting/ repaying loans/ advances via journal entries:

The provisions of section 269SS of the Act does not get attracted
merely for transfer of amount to a loan account in the form of book
entry. CIT Vs. Worldwide Township Projects Ltd., ITA No. 232/2014,
Date of Judgment: 21.05.2014, High Court of Delhi

Contrary view has been taken by High Court of Bombay in CIT vs
Triumph International Finance (I) Ltd. [2012] 345 ITR 270 (Bombay)
wherein it was held that repayment of loan/deposit by merely
debiting account through journal entries contravenes provisions of
section 269T.

Further, held by ITAT- Bombay in Lodha Builders Puvt Ltd vs.
ACIT ITA No. 481/M/2014, Date of decision 27-06-2014, that penalty
cannot be levied if the transactions are bona fide & genuine even
where accepting/ repaying loans/ advances via journal entries
contravenes section 269SS & 269T.

Where the transaction is by an A/c Payee Cheque and no payment
was made in Cash. Provisions of Sec 269SS shall not be attracted.
CIT Vs Noida Toll Bridge Co. Ltd 262 ITR 260 (Del)

If the cheque or bank draft through which loan is received is ‘crossed’
but words ‘account payee’ is not written in the crossing but the
transaction is otherwise genuine and the bank confirms that these
amounts have been deposited in assessee’s account and are as per
the banking norms and there was no flaw in the transaction, penalty
under section 271D is not imposable for such a trivial violation. CIT
v. Makhija Construction Co. [2002] 123 Taxman 1003 (MP)
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3.32. Clause No. 32 (a) to (e)

(@)

Details of brought forward loss or depreciation allowance, in the following
manner, to the extent available:

Sl No. | Assessment Nature Amount as Amount as Remarks
year of loss / returned assessed (give
allowance | (in rupees) reference to
(in rupees) relevant order)

(b) Whether a change in shareholding of the company has taken place in the

(c)

previous year due to which the losses incurred prior to the previous year
cannot be allowed to be carried forward in terms of section 79.

Whether the assessee has incurred any speculation loss referred to in
section 73 during the previous year, If yes, please furnish the details of
the same.

(d) Whether the assessee has incurred any loss referred to in section 73A in

(e)

respect of any specified business during the previous year, if yes, please
furnish details of the same.

In case of a company, please state that whether the company is deemed
to be carrying on a speculation business as referred in explanation to
section 73, if yes, please furnish the details of speculation loss if any
incurred during the previous year.

A. Sub-clause (a) of clause 32

E-utility format

32 (a) Details of brought forward loss or depreciation allowance, in the following manner, to the extent available

Amount as assessed (give reference
il

Assessment Nature of Amount as to relevan
Year loss/allowance returned | . :

Amount Order U/S & Date

||| | | select 'll || | || |||

House property loss

Loss from business other than loss from speculative business and specified business
Loss from speculative business

Loss from specified business

Short-term capital loss

Long-term Capital loss

Loss from owning and maintaining race horses

Unabsorbed depreciation

Unabsorbed allowance under section 35{4)
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Points for consideration

B.

Under sub-clause (a) of clause 32, the details of brought forward loss or
depreciation allowance are to be reported which should be quantified as per
return and assessment orders.

Details of brought forward losses under the below mentioned heads to be
considered:

- Income under the head house property.
- Profits and gains of business or profession.
- Speculation business.
- Capital gains.
To report information under this clause, the auditor should study the

assessment records.

While furnishing information under this clause due attention should be given
to section 80 read with section 139(3).

Section 71B [Carry Forward and Set Off of Loss From House Property], 73A
[Carry Forward and Set Off of Losses by Specified Business] and 78 [Carry
Forward and Set Off of Losses in case of Change in Constitution of Firm or
on Succession] should also be paid due attention while reporting under this
clause.

Information about any assessment, rectification, revision or appeal
proceedings pending at the time of tax audit have to be given in the remarks
column.

The e filing utility requires additional information regarding the order no./
DCR No. In case of intimation u/s 143(1) of the Act, give Communication
Reference No.

Sub clause (b) of clause 32

E-utility format

(b) Whether a change in share holding of the company has taken place in the previous year due to which the losses incurred

Select - | Select |
YES
NO
NA

prior to the previous year cannot be allowed to be camied forward in terms of section 79,

Points for consideration

Under this clause, fact has to be reported by stating Yes / No / NA, with
respect to corporate assessee, that whether a change in shareholding of the
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company has taken place in the previous year due to which the losses incurred
prior to the previous year cannot be allowed to be carried forward in terms of
section 79. However, the overriding provisions of section 79 do not affect the
set off of unabsorbed depreciation which is governed by section 32(2). [CIT
v Concord Industries Ltd. (1979) 119 ITR 458 (Mad)], CIT v. Shri Subbulaxmi
Mills Ltd. 249 ITR 795 (SC).

For the purpose of determining change in shareholding pattern, the
comparison is to be done with reference to the last day of the previous year
under tax audit and the last day of every previous year in which the loss was
incurred eligible for carry forward and set off thereof. (For determination of
composition under this clause in respect of different previous years is to be
determined with respect to the individual previous years - for making this
comparison the Register of Members may be referred).

C. Sub clause (c) of clause 32

E-utility format

(©

Whether the assessee has incurred any speculation loss referred to in section 73 during the previous year. |Select b ]

YES
If yes, please furnish the details of the same,

Points for consideration

Under this clause, information about details of any speculation loss as referred
u/s 73, incurred during the previous year has to be furnished. In view of
definition of “speculative Business” read with the definition of “speculative
transactions”, the tax auditor is to verify with the help of books of account
and other relevant documents and underlying evidences as to whether the
assessee is carrying on any speculation business.

It is possible that the assessee on account of any judicial pronouncement or
any other document having judicial importance has opined and relied that
he is not carrying on speculation business. In such cases, if the tax auditor
has different point of view or if the tax auditor finds it difficult to believe the
statement of assessee considering the evidences and circumstances, the tax
auditor may report the same under his observations.

Issues for Consideration

Loss incurred on account of cancellation of forward contract could not be
regarded as speculative loss under section 43(5) [Jaimin Jewellery Exports
(P.) Ltd. vs. ACIT, 43 taxmann.com 380 (Mumbai - Trib.)].Also see [DCIT wvs.
Kotak Mahindra Investment Ltd., 35 taxmann.com 225 (Mumbai - Trib.)][CIT
vs. Panchmahal Steel Ltd., 33taxmann.com 10 (High Court of Gujrat)]



150 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

Loss incurred on account of purchase and sale of units of UTI could not be
said to be speculative loss under section 73. [Porrrits & Spencer (Asia) Ltd. v.
CIT [2010] 190 taxman 174 (Punj. & Har.)] Also see [CIT v. Special Prints Ltd.
[2013] 33 taxmann.com 463 (Gujrat)]

[Parkar Securitirs Ltd. v. CIT [2006] 8 SOT 257 (Ahd.)] - Test which can
determine nature of business whether it is speculative or not are

(i) Nature of assessee’s business in general
(ii) The purpose behind the particular transaction
(iii) The effect of the transaction

Also see [ITO v. Rajvi Securities (P.) Ltd. [2012] 19 taxmann.com 274 (Ahd.)]

It is not a requirement of section 73 that both purchase and sale of shares
should take place in same year; what is required to attract section 73 is that
business of assessee should consist of purchase and sale of share [CIT wv.
Aakrosh Investment & Leasing (P.) Ltd. [2004] 90 ITD 287 (Mum.)]

D. Sub-clause (d) of clause 32

E-utility format

(d) Whether the assessee has incurred any loss referred to in section 734 in respect of any specified business during

the previous year Seledt v || Seledt

YES
If yes, please furnish details of the same. | NO

Points for consideration

Under this clause, information that the tax auditor is to report about is if the
assessee has suffered any loss as referred to in section 73A in respect of any
specified business during the previous year.

As per section 73A, any loss, computed in respect of any specified business
referred to in section 35AD shall not be set off except against profits and
gains, if any, of any other specified business.

Where any loss computed in respect of the specified business referred to in sub-
section (1) of section 73A has not been wholly set off, so much of the loss as is
not so set off or the whole loss where the assessee has no income from any other
specified business, and shall be carried forward to the following assessment
year, will be set off against the profits and gains, if any, of any specified business
carried on by him assessable for that assessment year, and so on.

The tax auditor is to verify from the books of account and other relevant
documents as to whether the assessee is carrying on specified business as
referred to under section 35AD.
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In case the assessee carries on more than one specified businesses, then the
details of the loss, if incurred in one or more of such business is to be specified
separately.

E. Sub-clause (e) of clause 32

E-utility format

() Incase of acompany, please state that whether the company is deemed to be carrying on a speculation business as

Select v || Select
YES

referred in explanation to section 73.

If yes, please furnish the details of speculation loss if any incurred during the previous vear, NO

Points for consideration

Reporting under this clause is applicable to corporate assessee. Here details of
speculation loss, if any, incurred from deemed speculation business as referred
to in Explanation to section 73, is to be furnished.

The Explanation to section 73 provides that where any part of the business of
a company or a company the principal business of which

m is the business of trading in shares, or

= banking, or

» the granting of loans and advances or

m consists in the purchase and sale of shares of other companies,

such company shall, for the purposes of the said section 73, be deemed to
be carrying on a speculation business to the extent to which the business
consists of the purchase and sale of such shares.

[Other than a company whose gross total income consists mainly of income
which is chargeable under the heads

= Interest on securities

s Income from house property
»  Capital gains

m Income from other sources]

For reporting under this clause, the tax auditor may cull out information
from income tax returns of earlier returns, books of account & other relevant
document.

It is possible that the assessee on account of any judicial pronouncement or
any other document having judicial importance has opined and relied that he
is not covered by explanation to S. 73 and not carrying on deemed speculation
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business. In such cases, if the tax auditor has different point of view or if the
tax auditor finds it difficult to believe the statement of assessee considering
the evidences and circumstances, the tax auditor may report the same under
his observations in form 3CA /3CB as may apply.

Issues for consideration

Principal business of assessee-company was earning interest on advances and
loans. It also carried on business of purchase and sale of shares from income
derived from interest - Whether under Explanation to section 73, business of
purchase and sale of shares by assessee was speculation business and it was
entitled to set off of losses from sale and purchase of shares against profits of
business of company from loans and advances - held that Assessee is entitled
to set off losses from sale and purchase of shares against profits of business of
company from loans and advances [Usha Politax Ltd. Vs. ITO, 33 taxmann.
com 432 (High Court of Allahabad). Also see [Saurabh Industrial Financing
Ltd. vs. ITO, 38 taxmann.com 400 (High Court of Allahabad)]

Explanation to Section 73 is not applicable if shares are purchased as investment
or if the assessee company is not engaged in the business of purchase and sale
of shares. - [harrisons Malayalam Ltd. v. CIT [2009] 32 SOT 497 (Cochin)]

Where merely because income/loss in dealing in shares in one particular year
was more than income/loss from principal business of assessee of granting
loans and advances, it could not be said that principal business of assessee
was not that of granting loans and advances and as such assessee was not
covered by deeming provisions of Explanation to section 73, and therefore
loss on purchase and sale of shares was allowed to be set off against income
from other sources. Income-tax Officer, Ward-3(1), New Delhi vs. Bijay
Paper Traders & Investments Lt [2010] 38 SOT 578 (Delhi) [13-11-2009 ]

Badla transaction is nothing but interest income earned from granting loans
and advances . where Assessee derived income from Badla transactions and
after said income was added to assessee’s income from interest, interest income
of assessee was greater than its other income, loss on purchase and sale of
shares is outside purview of provisions of Explanation to section 73. Assistant
Commissioner of Income-tax, Circle 5(8) vs. Tanna Electro Mechanics (P.)
Ltd.[2006] 7 SOT 121 (Mumbai)
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3.33. Clause no. 33

Section-wise details of deductions, if any, admissible under Chapter VIA or
Chapter III (Section 10A, Section 10AA).

Section under which Amounts admissible as per the provision of the
deduction is claimed Income Tax Act, 1961 and fulfils the conditions, if any,
specified under the relevant provisions of Income
Tax Act, 1961 or Income Tax Rules,1962 or any other
guidelines, circular, etc, issued in this behalf.

E-utility format

33 Section-wise details of deductions, if any admissible under Chapter VIA or Chapter IIT (Section 104, Section 10AA). |select = || setect
YES
NO

Section under
which
deduction is

Amounts admissible as per the provision of the Income-tax Act, 1961 and fulfils the conditions, if any,
specified under the relevant provisions of Income-tax Act, 1961 or Income-tax Rules,1962 or any other
guidelines, circular, etc, issued in this behalf.

|select - |

- -

I 80GGC

1 ‘ ]

801A
80IAB
8018
80IC
80ID
80IE
8014
80JIAA
80LA
80P
800QQB
80RRB
80TTA
80U

Points for consideration

Under this clause, details of any deductions admissible under chapter VIA or
chapter III (section 10A, section 10AA), are to be reported. However, clause 33
as per revised form 3CD corresponds to clause 26 of earlier form no. 3CD. The
following include the points that may be kept in view while reporting under this
clause:

a. Details of admissible deductions u/s 10A and 10AA are to be furnished.

b. Tabular format for reporting section-wise admissible deduction has been
prescribed.

c. Tax auditor to verify whether the assessee fulfills the conditions, if any,
specified under:

* The relevant provisions of Income Tax Act, 1961.
¢ Income Tax Rules, 1962

* Any other guidelines, circulars, etc issued in this behalf.
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d.

Deductions available under chapter VI A of the Income Tax Act, 1961, may be
grouped as under:

e Deduction in respect of payments - Section 80C - 80GGC

* Deduction in respect of Incomes - Section 80IA, 80, IAB, 80IB, 80IC, 801D,
80, IE, 80JJA, 80LA, 80QQB, 80RRB, 80TTA.

* Deductions in respect of additional wages paid to new workmen -
Section 80JJAA.

* Deduction for disabled persons - Section 80U.

* Deduction available to newly established undertakings in free trade
zone, etc. - Section 10A

* Deduction available to newly established Units in Special Economic
Zones - Section 10AA

3.34. Clause No. 34 (a) to (c)

(@)

Whether the assessee is required to deduct or collect tax as per the provisions
of Chapter XVII-B or Chapter XVII-BB, if yes please furnish:

Tax Section [Nature of | Total Total Total Amount Total Amount [ Amount
deduction payment [ amount [ amount | amount of tax amount of tax of tax
and of on which | on which | deducted | on which | deducted | deducted
collection payment | taxwas | tax was or tax was or or
Account or receipt | required | deducted | collected | deducted | collected | collected
Number of the to be or out of (6) or on (8) not
(TAN) nature | deducted | collected collected deposited
specified or at at less to the
in collected | specified than credit
column | out of (4) | rate out specified of the
3) of (5) rate out Central
of (7) Gover-
nment
out of (6)
and (8)
M @ ® @ ©) ®) @) ® © (10)

Whether the assessee has furnished the statement of tax deducted or tax
collected within the prescribed time. If not, please furnish the details:

Tax deduction and Type of Due Date of Whether the statement of
collection Account Form date for furnishing, if tax deducted or collected
Number (TAN) furnishing furnished contains information about

all transactions which are
required to be reported

Whether the assessee is liable to pay interest under section 201(1A) or
section 206C(7). If yes, please furnish:

Tax deduction and Amount of interest under Amount paid out of
collection Account section 201(1A)/206C(7) is column (2) along with
Number (TAN) payable date of payment.
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Points for Consideration

Reporting under this clause is to be done in the case of assessee to whom
provisions of Chapter XVII-B or XVII-BB apply.

The tax auditor should determine with his professional judgement whether
provisions of Chapter XVII-B and/or XVII-BB are applicable to assessee or
not.

Since the reference to Chapter XVII-B has been made, it is clear that TDS
under Income-tax Act is only covered. TDS under other laws (e.g. TDS on
works contracts under State VAT laws) are not covered. The tax auditor is
also not responsible for reporting timely deposit with the State Government
of Professional Tax deducted from salaries of employees

In case of difference of opinion about the applicability or otherwise of
Chapter XVII-B and/or XVII-BB, the answer to the question may have to be
qualified depending upon the facts and circumstances of each case.

Whether it is practically possible for the tax auditor to verify all the transactions
to report compliance with provisions of Chapter XVII-B or XVII-BB, where the
tax audit is time bound like in Bank Audits.

Option provided in Form 3CA and Form 3CB under Qualification Type -
“TDS returns could not be verified with the books of account”

A disclaimer may be provided by the tax auditor

Disclaimer: During the year, It is not possible for us to verify whether all the
transactions of the assessee due to voluminous entries in the book of account
and the transactions have been verified on test-check basis and explanation
provided by the assessee.

In case the tax auditor answers the question as “Yes”, thereafter he should
proceed to provide for further details.

Where the tax auditor is of the opinion that provisions of Chapter XVII-B and
Chapter XVII-BB are not applicable he should answer the question as “No”.

The Tax auditor should obtain a copy of the TDS/TCS returns filed by the
assessee for reporting under this clause, to the extent possible.

Column wise considerations while reporting under this clause are as under:

Column Particulars Remarks

1) Tax deduction and collection | Reporting of each Tax deduction and
Account Number (TAN) collection Account number to be made
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)

Section

Details of the applicable section

©)

Nature of payment

Details of Nature of Payments.

“)

Total amount of payment or
receipt of the nature specified
in column (3)

Details of the total amount of payment under
particular head. For reporting under this
column, required details may be drawn from
TDS/ TCS statements, books of account and
other documents.

®)

Total amount on which tax
was required to be deducted
or collected out of (4)

Reporting under this clause involves
responsibility upon tax auditor, since he has
to state the total amount on which tax was
deductible or to be collected (under provisions
of chapter XVII-B and XVII-BB). Difference in
column (4) & (5) may be on account of:
Certificates issued u/s 195 / 197A.
Threshold limits provided in specific sections.
Difference of opinion about chargeability
under particular section.

In case of Difference in opinion about
applicability =~ of particular section -
appropriate observation should be given in
the clause (3) of Form No. 3CA or clause (5) of
Form No.3CB, as applicable.

Q)

Total amount on which tax
was deducted or collected at
specified rate out of (5)

Considerations to be kept in view while
furnishing information under this column
include the following :

The auditor has to consider the rates of
deduction as per the law relevant to the
previous year.

As per the provisions of sections 195/ 197/
197A certificate can be issued for no deduction
or lower deduction of tax at source.
Reference to relevant provisions, rules,
circulars, notifications etc. should be made
in case of deduction/collection was at a rate
other than the specified rate.

Where payments to Non-residents - the
applicable rate should be checked with
respect to the Double Taxation Avoidance
Agreement.

Amount of tax deducted or
collected out of (6)

Information about total amount of tax
deducted or collected at specified rate. Here,
the total amount is as actually deducted/
collected vis-a-vis specified rate.
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®)

Total amount on which tax
was deducted or collected at
less than specified rate out
of (7) - (Logically column (5)
should be referred here.)

Here, the information about total amount
on which tax deducted or collected at less
than specified rate has to be furnished - For
example section 194C requires deduction
@2% in case payment is made to a person
other than individual or HUF, but the
deductor deducts only 1%, the same has to be
reported under this clause.

In case of difference of opinion, in respect
of information to be filled into this column,
appropriate observation should be given in
the clause (3) of Form No. 3CA or clause (5) of
Form No.3CB, as applicable.

©)

Amount of tax deducted or
collected on (8)

Information about total amount of tax
deducted or collected at less than specified
rate is to be furnished

(10)

Amount of tax deducted

or collected not deposited

to the credit of the Central
Government out of (6) and (8)

Details of the amount of tax deducted or
collected but not deposited to the credit of the
Central Government till the date of tax audit
are to be furnished under this column.

If TDS deposited late - No need of reporting.

Issues / Considerations

In-built checks not provided.

For example, Column (5) - ‘Total amount on which tax was required to be
deducted or collected out of (4)’, should not exceed the amount specified in
column (4).

The detail is to be provided in accordance with the nature of payment

The tax auditor is required to furnish the details irrespective of any default
on the part of assessee in complying with the provisions of Chapter-XVII-B or

XVII-BB.

Let’s understand this with the help of the following illustration :

lllustration

The assessee has incurred Legal and Professional expenses amounting to
Rs.2,00,000/- (Rs.1,00,000/-, Rs.50,000/ -, Rs.40,000/ - and Rs.10,000/-).

Out of this, TDS u/s 194] is required to be deducted on Rs.1,90,000/-.

The person to whom payment of Rs.40,000/- is made has furnished Certificate
u/s 197 to deduct tax @ 5% and TDS has not been deducted on payment of
Rs.50,000/ -.
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Now, based on the above illustration, the following position emerges :

One View
Tax deduction and collection Account Number | (1) TAN
(TAN)
Section 2) 194]
Nature of payment ©)] Professional fees
Total amount of payment or receipt of the nature | (4) 2,00,000/ -
specified in column (3)
Total amount on which tax was required to be | (5) 1,90,000/ -
deducted or collected out of (4)
Total amount on which tax was deducted or | (6) 1,40,000/-*
collected at specified rate out of (5)
Amount of tax deducted or collected out of (6) (7) 12,000/ -
(100000 *10% +
40000 * 5%)
Total amount on which tax was deducted or | (8) NIL
collected at less than specified rate out of {7} (5)
Amount of tax deducted or collected on (8) 9) NIL
Amount of tax deducted or collected not deposited | (10) 1,500/ -
to the credit of the Central Government out of (6} (assumed)
and{8}(7) and (9)

*Other view- Specified rate may be considered as rate mentioned in the relevant section prior to
considering section 195/ 197 certificates.

**There is no specific column to mention non- deduction of tax at source in the specified
format. However, the amount may be calculated as follows:

However, there is separate reporting requirement under Clause no. 21(b) regarding
amounts in respect of which provisions of chapter XVII-B have not been complied
and therefore, information under this clause should be in consensus with information
reported in Clause no. 21(b).
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B. Sub-clause (b) to clause 34
E-utility format

Select
(b) Whether the assessee has furnished the statement of tax deducted or tax collected within the prescribed time Select v o
If not, please furnish the details:
NO
NA

Date of Whether the statement of tax deducted or

Eﬁeﬁﬁn‘:ﬂﬂgﬁﬁ Type of Form D“?o':ate furnilshing, collected _contain:s infurmatiop about all
Number (TAN) furnishing if - transactions wh :requlred to be
o |a|] | sk oo | — [ — et - |
Select Form 27 Select
’ Form 24 | | Form 274 Yes
Form 24G Form 27B No
Form 240 Form 27BA =t
Form 26 Form 27C
Form 26A Farm 27D
Form 268 Form 27E
Form 26Q Form 27Q
Form26QAA | | Form 27EQ

Points for Consideration.

* Applicable to all assesses having TAN. In case, the assessee has not obtained
TAN despite of being applicability of the provisions of Chapter XVII-B or
XVII-BB, in that case appropriate reporting to be made in Form No. 3CA/
3CB as the case may be. However, under this clause, option “N.A.” should be
selected in order to move forward and validate the e-utility.

* Under clause 34(b), the tax auditor is to ascertain and report as to whether the
assessee has furnished the statement of tax deducted or tax collected at source
within the prescribed time. In case all the statements as referred in this clause
are filed in time the auditor has to mention “yes”. If not then he has to mention
“No” in this clause.

* In case the tax auditor finds that in any case the statement of TDS / TCS is
not filed within the prescribed time, then the tax auditor is to furnish further
details in Clause 34(b) only with regard to the relevant statement not filed
within the prescribed time.

* Information to be submitted for TAN wise separately.

* Under each TAN, auditor is required to mention the “Type of form” that was
applicable like Form 24, 24G, 24Q), 26, 26 A, 26B, 26Q etc., due date of furnishing
such statement and the actual date of furnishing.
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Under this sub-clause, the tax auditor is also required to certify as to whether
the statement of tax deducted or collected that is furnished beyond prescribed
time contains information about all the transactions which are required to be
reported. In case it is not possible for the tax auditor to verify each transaction
due to their volume, appropriate observation should be given in the clause (3)
of Form No. 3CA or clause (5) of Form No.3CB, as applicable.

As regards the applicability of the provisions, the tax auditor should take
into consideration the relevant sections, rules, notifications, circulars etc. and
relevant judicial pronouncements. In case of difference of opinion in respect of
information to be furnished into this column, appropriate observation should
be given in the clause (3) of Form No. 3CA or clause (5) of Form No.3CB, as
applicable.

The information given in clause 34 should tally with the disallowances reported
u/s 40(a) in clause 21(b) to the extent applicable.

C. Sub-clause (c) to clause 34

E-utility format

© Whether the assessee is lisble to pay interest under section 201(1A) or section 206C(7). |select ~ ]
1f yes, please furnish:

Amount paid out of column (2) along
with date of pa it

Tax deduction and collection Amount of interest under section
Account Number (TAN) 201(1A)/206C(7) is payable

Amount Dates of payment

Points for Consideration

As per this clause, the auditor is required to furnish detailed information
in case the assessee is liable to pay interest under section 201(1A) or section
206C(7) of the Act.

Secttion 201(1A) - Levy of simple interest on failure to deduct tax or payment
thereof to the credit of Central Government

Section 206C(7) - Levy of simple interest on failure to collect tax or payment
thereof to the credit of Central Government

The reporting as to whether the assessee is liable to pay such interest should
be in consonance with the reporting under clause 34(a).

Reference to PART G of the statement generated by the Department in Form
No0.26AS should also be made.
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3.35. Clause 35 (a) to (b)

(@) In the case of a trading concern, give quantitative details of the principal
items of goods traded:

(i) Opening stock;
(ii) Purchases during the previous year;
(iii) Sales during the previous year;
(iv) Closing stock;
(v) Shortage / excess, if any. +
(b) In the case of a manufacturing concern, give quantitative details of the
principal items of raw materials, finished products and by-products:
A. Raw materials:
(i) opening stock;
(ii) purchases during the previous year;
(iii) consumption during the previous year;
(iv) sales during the previous year;
(v) closing stock;
(vi) yield of finished products;
(vii) percentage of yield;
(viii) shortage/excess, if any.
B. Finished products/By-products:
(i) opening stock;
(ii) purchases during the previous year;
(iii) quantity manufactured during the previous year;
(iv) sales during the previous year;
(v) closing stock;

(vi) shortage/excess, if any.
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E-utility format

35 (3)  Inthecase of atrading concern, give quantitative details of prinicipal items of goods traded;

Purchases Sales during

Item Name Unit Name  Opening stock dur_ingthe the pervious | Closing stock Sllortai?;ﬁ:xcess,
pervious year year
' Ja e [ — [ — ) — | —
Select carat
gms numbers (1000s)
ilograms Ikwalt
fitre rwatt
lilolitre inch
metre feet
ilometre sqft
numbers amre
quintal cubicft
ton sqmetre
pound cubicmetre
milligrams residual
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Point for Consideration.

Under this clause, quantitative details in respect of principal items of goods
traded / raw material / finished goods of stock are to be furnished in case of
trading concern & manufacturing concern.

“Principal Items:- Items constitute more than 10% of the aggregate value of
purchase, consumption or turnover.

The tax auditor should obtain management representation from the assessee
in respect of the principal items of goods traded, the balance of the opening
stock, purchases, sales and closing stock and the extent of shortage/ excess/
damage and the reasons thereof.

As required by SA-501 “Audit Evidence - Additional Considerations for
specific items”, the tax auditor (if he is issuing Form No. 3CB also) should attend
the physical stock-taking conducted by the management if the inventories are
material unless such attendance is impracticable due to matters such as nature
and location of the inventory.

If the assessee is engaged in the manufacture of goods where the input of raw
materials and the output of finished goods are recorded in different units of
measurement, unless an alternative method is available to convert the end
product into the same unit of measure as the inputs, the yield and shortage
cannot be ascertained.

If the end product is a standard item and can be converted back and related
to the input of the raw material in the same unit of measurement, it should be
done to ascertain the shortage, yield etc. If it is not possible, the tax auditor
should state the fact under this clause.

In case of companies, verify that these details tally with details given in annual
accounts in the notes to accounts.

In case of voluminous items of smaller value, for better reporting, lots can be
made taking the value as base for lot size such as items of value Rs. 0 - 100, 100
-500, 500 -100 or more etc, however in that case appropriate disclosure should
be given in form 3CA/3CB as may be applicable.

In case assessee is not maintaining stock register, and due to voluminous
entries it is not possible to gather quantitative details in respect of purchase
/ sale and/or opening stock , appropriate disclosure should be given in form
3CA/3CB as may be applicable.

In case unit of input (in respect of Raw material) & unit of output (in respect of
finished goods is different in that case appropriate observation about units of
input & units of output should be given in form 3CA /3CB as may be applicable.
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3.36. Clause NO. 36 (a) to (e)

In the case of a domestic company, details of tax on distributed profits under
section 115-O in the following form:-

a) total amount of distributed profits;

b) amount of reduction as referred to in section 115-O(1A)(i);
c¢) amount of reduction as referred to in section 115-O(1A)(ii);
d) total tax paid thereon;

e) dates of payment with amounts.
E-utility format

36 In the case of Domestic Company, details of tax on distributed profits under section 115-0 in the following forms -

(b) Amount of (c) Amount of
a(:.z,l:::a;f reduction as reduction as
distributed referred to in referred to in
profits section 115-0(1A) section 115-0(1A)

| || | | ] | |l | |l

(e)Date of Payment with
Amounts

(d) Total tax
paid thereon

Amount Dates of payment

Under this clause, the tax auditor has to report on profit distributed during
the financial year and therefore, the amount of tax on such distributed profit plus
surcharge along with the education cess thereon has to be reported under this
clause. The amount of the dividend referred to in sub-section (1) is to be reduced
by the amount referred to in sub-section (1A). As per section 1150(1A) - Amount of
dividend to be reduced by —

i.  theamount of dividend, if any, received by the domestic company during the
financial year, if such dividend is received from its subsidiary,

ii. the amount of dividend, if any, paid to any person for, or on behalf of, the
New Pension System Trust referred to in clause (44) of section 10.

Points for Consideration

* As per the amendment made by the Finance Act, 2014 w.e.f. 01-10-2014, the
dividend distribution tax is to be computed after grossing up of the Dividend
distribution tax. For instance, where the amount of dividend paid or distributed
by a company is Rs. 85, then DDT under the amended provision would be
calculated as follows:

* Dividend amount distributed = Rs. 85 [Increase by Rs. 15 {i.e. (85*0.15)/(1-
0.15)}
Increased amount = Rs. 100
DDT @ 15% of Rs. 100 = Rs. 15
Tax payable u/s 115-O is Rs. 15
Dividend distributed to shareholders = Rs. 85
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* Section 115-O Tax on distributed profits of Domestic Companies. The special
levy at the prescribed rate on the amount of dividend declared, distributed or
paid (interim or otherwise) out of current Profits or accumulated Profits.

* This tax will be payable even if no income tax is payable by such Company
on its total Income.

* For the purpose of this clause, “Dividend” means dividend under clause (22)
of section 2 exclusive of sub-clause (e) advance or loan out of accumulated
profit or shareholders etc.

* The Date of Payment should be verified from the Challan and Books of
Account etc.

* Tax u/s 115-O should be deposited within 15 days of date of declaration/
distribution or payment, whichever is earlier.

3.37. Clause No. 37

Whether any cost audit was carried out, if yes, give the details, if any, of
disqualification or disagreement on any matter/item/value/quantity as may be
reported/identified by the cost auditor

E-utility format

- Select
37 Whether any cost audit was carried out ? |Select v o

If yes, aive the details, if any, of disqualification or disagreement on any matter/item fvalug/quantity 3s may be reported/identified by
the cost auditor.

Under this clause, only details of disqualification and disagreement are to be
provided and there is no need to enclose copy of Cost Auditreports. The tax auditor
need not express any opinion in a case where such audit has been ordered but
the same has not been carried out / or the report of such audit is not received
by the time the tax auditor issues the tax audit report. The tax auditor should
state the fact under the clause that the cost audit is not completed and the cost
audit report is not available with the assessee.

Note : In this clause, it is referred to give details of disqualification or disagreement
in respect of cost audit carried out during the previous year, anomaly here is, it is not
possible to obtain the cost audit report in respect of the cost audit that is ordered within
the relevant previous year and as such the prudent practice in respect of this clause
would be to report disqualification and disagreement in respect of cost audit report
received during the previous year irrespective of the fact to which period it belongs.
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3.38. Clause No. 38

Whether any audit was conducted under the Central Excise Act, 1944, if yes, give
the details, if any, of disqualification or disagreement on any matter/item/value/
quantity as may be reported/ identified by the auditor.

E-utility format

Select
YES

3B Whether any audit was conducted under the Central Excise Act, 1944 7 Select v

If yes, give the detalls, if any, of disqualification or disagreement on any matter/item/valug/quantity as may be reported/identified by
the auditor,

Under this clause, only details of disqualification and disagreement is to be
provided and there is no need to enclose copy of audit report conducted under
the Central Excise Act, 1944. The tax auditor need not express any opinion in a
case where such audit has been ordered but the same has not been carried out
/ or where the report of such audit is not received by the time the tax auditor
issues the tax audit report. The tax auditor should state the fact under the clause
that the audit is not completed and the audit report is not available with the
assessee.

Note : In this clause it is referred to give details of disqualification or disagreement in
respect of audit under central excise carried out during the previous year, anomaly here is
it is not possible to obtain the audit report in respect of the audit that is ordered within the
relevant previous year and as such the prudent practice in respect of this clause would be
to report disqualification and disagreement in respect of such audit report received during
the previous year irrespective of the fact to which period it belongs.

3.39. Clause no. 39

Whether any audit was conducted under section 72A of the Finance Act, 1994
in relation to valuation of taxable services, if yes, give the details, if any, of
disqualification or disagreement on any matter / item / value / quantity as may
be reported/ identified by the auditor.
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E-utility format

39 Whether any audit was conductad under section 724 of the Finance Act, 1994 in relation to valuation of taxable services ssmay be gt B
reported/idertified by the auditor, ? itk s

If yes, give the details, if any, of disqualification or disagreement on any matter/item /value/quantity as may be reported/identified by the
auditor.

Under this clause, only detail of disqualification and disagreement is to be provided
and there is no need to enclose copy of Service tax audit report. The tax auditor
need not express any opinion in a case where such audit has been ordered but
the same has not been carried out / or the report of such audit is not received by
the time the tax auditor issues the tax audit report. The tax auditor should state
the fact under the clause that the audit is not completed and the audit report is
not available with the assessee.

Note : In this clause, it is referred to give details of disqualification or disagreement in
respect of audit under service tax carried out during the previous year, anomaly here is
it is not possible to obtain the audit report in respect of the audit that is ordered within
the relevant previous year and as such the prudent practice in respect of this clause
would be to report disqualification and disagreement in respect of such audit report
received during the previous year irrespective of the fact to which period it belongs.

3.40. Clause 40

Details regarding turnover, gross profit, etc., for the previous year and preceding
previous year:

S. No. | Particulars Previous Preceding
year previous year

1. Total turnover of the assessee

2. Gross profit/turnover

3. Net profit/turnover

4. Stock-in-trade/turnover

5. Material consumed/ finished goods produced

(The details required to be furnished for principal items of goods traded or
manufactured or services rendered)
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E-utility format

40

Details regarding turnover, aross profit, etc., for the previous year and preceding previous year:

Serial

Number Particulars Previous Year Premding previous Year
Total turnover
(a) of the ‘ ‘ | ‘
assessee
Gross profit/ | o] - — | —
e "T’f:niv“;‘r | Gross Prof] |__'._J \—[-%H ‘ roft] | | | )
Ntwo! | o] ([ Tunoe] — |
© Turﬁger ] | ‘ —(%}— } ove ———
G Trade/ I | | Tumove |
Tumaver (%) (%)
Material
consumed / | — | ——— S
i | [Nemohor] | [rismicoop] | | | i | [isedcooi?] | | |
v e | |t | g
produced

(The details required to be furnished for principal items of goods traded or manufactured or services rendered)

*The note given “the details required to be furnished for principal items of goods

traded or manufactured or services rendered” is only in respect of sub clause “e

1“7

Points for consideration

Under this clause, details in respect of principal items are to be provided along
with corresponding detail of proceeding previous year taken from last previous
year audit report. However, in case where the preceding previous year was not
subject to audit, there is no need to mention under the column. Below mentioned

include the points for consideration while reporting under this clause:

Calculate ratios for manufacturing or trading concern in terms of value only.
Ratios to be calculated for the business as a whole and not product wise.
Provide overall Gross Profit ratio if gross profit from each product is different.

Stock-in-trade include only closing stock of finished goods & not stock of raw
material, work-in-progress, stores and spare parts or loose tools. And in case
closing stock is Nil, then this sub-clause (4) is not applicable.

For the valuation of finished goods consider depreciation on Plant & Machinery
[AS-2 (revised)].

Exclude extraordinary items for calculation of ratios unless they are of material
effect [AS 5, AS(IT) I1].

Take the value of Sales, Purchase & Inventories before the Statutory Adjustment
(of section 145A).
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* Material consumed / finished goods produced [clause (d) is not applicable to
trading concerns].

* In case of Share broker
»  Dealing for Commission - Calculate Net Profit Ratio

m Business - Calculate Gross Profit Ratio

Case law:

In this Case of N.C. Budhiraja & Co, (1993) 204 ITR 412(SC) the Hon’ble Supreme
Court decided that construction of tunnels, bridges, dams etc. is only a Service
activity and it cannot amount to manufacturing activity.

3.41. Clause no. 41

Please furnish the details of demand raised or refund issued during the previous
year under any tax laws other than Income Tax Act, 1961 and Wealth tax Act,
1957 along with details of relevant proceedings.

41 Please furnish the details of demand raised or refund issued during the previous year under any tax laws ather than Income-tax Act, 1961 and Wealth tax Act, 1957 alongwith details of relevant
proceedings.

Finandal year Type Date of
to which (Demand demand
demand/refund loneataticeladan raised/Refund  raised/refund maunt Seds
relates to ived) received
1 18 iSe\ec’n v ‘ }Se\em v } Select ~ ‘ } | ! ! ‘
Selet Select [ selt |
‘
1980-81 Central Excise Duty | | Demand raised
1981-82 Central Custom Duty Refund received
198283 Service Tax
1983-84 Sales Tax/VAT
- State Excise Duty

201748 Other Indirect Tax/duty

2018-19
2019-20
200-1

Points for Consideration

s Under this clause, the details of demand/refund under laws other than the
Income Tax Act, 1961 and Wealth Tax Act, 1957 to be furnished along with
assessment particulars.

m  Legislative intention behind insertion of this clause in the Tax Audit report
under Income Tax Act: Probably due to determine whether such demand has
been claimed as expenditure by the assessee or not or whether the refund has
been included in income or not.
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Generally, under other tax laws the Indirect tax laws such as Central
Excise Duty, Service Tax, Customs Duty, Value Added Tax, CST,
Professional Tax, etc. should be covered [However, Octroi Duty, Entry
Tax, cess or duty such as Marketing cess, cess on Royalty, etc. should not be
covered as other tax laws].

Obtain a copy of all the demand/refund orders issued by the government
authorities during the previous year under any tax laws other than
Income Tax Act and Wealth Tax Act.

Where the demand/refund order pertain to a period other than the
relevant previous year but issued during the previous year, the same
should be reported.

If assessee is following accrual system of accounting and have passed the
book entries recognizing demand / refund, or in case of cash system of
accounting recognized the same in the books of account on actual receipt
or payment basis, the tax auditor should make necessary verification for
ascertaining whether any such demand has been raised on or refund
order has been issued to/received by the assessee.

If there is any adjustment of refund against any demand, same be
reported.

In case of refunds, the tax auditor should also verify whether the interest
on such refund has been shown as income or not.

No need to report those proceedings in which neither demand is raised
nor refund is issued.

In the Notification dated 25-07-2014, detail of refund issued to assessee
is desired however, in e-utility format, amount of refund received is
sought.

The tax auditor should also report the consequential penalty if debited to
Profit & Loss account under New Clause No. 21






CHAPTER 4

Important Formats

A. DRAFT MANAGEMENT REPRESENTATION
Document No.

Date:

To

__(Name of Auditor)__
__(Name of Firm)__
Chartered Accountants

__(Address)__

Sub: Management Representation in respect of Tax Audit to be conducted under
section 44AB of the Income Tax Act, 1961 for Assessment Year 2014-15

Dear Madam/ Sir,

This representation letter is provided in connection with audit of the Balance Sheet
as on and Profit and Loss Account/ Income and Expenditure Account of ___
(Name of Assessee)__ for the period beginning from to for the purpose
of expressing an opinion as to whether the financial statement as above gives a true
and fair view of the state of the affairs of the assessee as on and profit/ loss
or surplus/ deficit of the assessee for the period beginning from to

In connection to the same, I/ We confirm to the best of my/ our knowledge and belief,
the following representation:

1. My/ our business/ profession was started as a in the year

2. The address from where business/ profession is carried on is same as we have
informed to the income tax department, there is no change in the same. The

173
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details are . We have no. of branches and the address are

My/ our Permanent Account Number is

With regard to the applicability of the Indirect Taxes, we inform that we are
liable / not liable to pay any indirect taxes except stated hereunder :

Name of the Act Nature of the Taxes Registration No

*Information under the table to be filled in case only if indirect tax applicability.

“that we have obtained below mentioned no. under various indirect taxes however we are
not yet liable to pay any indirect tax thereunder:

10.

11.

Name of the Act Nature of the Taxes Registration No

Our Income Tax Status is that of a ...........ccooiiiiiiiiiinin... (state
proprietorship/ partnership/ HUF/ Company in which public is not substantially
interested).

Our previous year is from 01-04-2013 to 31-03-2014.

The details of Proprietor/ partners/ karta/ directors ,their profit sharing
ratio (in case of partnership firm) and change (if any) in constitution / PSR
are as under:

Our nature of businessis thatof ..........................
During the above year there is no change in nature of business & profession
and vis-a-vis preceding previous year.

No books of accounts have been prescribed for our business under Income
Tax Act, 1961. However, following books of accounts are maintained by us in
a computer system on accounting softwarei.e. ...................

e (Cash book
e Ledger
e Bill Book

e Salary Register
* Journal
*  Vouchers, etc.

The books of accounts so maintained are kept at our head office at point no.
3 supra. In respect of branches books are maintained as per list enclosed.

Profit and loss account does not include any profit & gains as per section
44AD, 44AE, 44AF, 44B, 44BB, 44BBA, 44BBB or any other relevant section.

We are regularly following Mercantile system of Accounting and there is
no change in method of accounting compared to previous year. There is no
change /deviation in the method of accounting employed in the previous
year from the Accounting Standard or Income computation as per standards



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
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prescribed under section 145 of the Income Tax Act, 1961.

All expenditures debited in the financial statements are for the purpose of
business except proportionate expenses disallowed u/s 37.

We hereby certify that we have timely valued our closing stock of finished
goods at lower of cost or market price or net realisble value. We further
certify that the valuation of the above stock as on 31.03.14 as arrived by us is
.................................... (quantity)/ as per list enclosed, amounting to Rs.
ceeee .../-. There is no change in the method of stock valuation during
the prev1ous year. The stock was physically verified and valued by us on
31.03.2014.

No capital asset has been converted into stock in trade during the period
under consideration.

All incomes during the year have been credited to Profit and Loss Account/
Income and Expenditure Account except

We certify there is no capital receipt which is credited to Profit & Loss
Account.

We hereby confirm that there is no land /building which has been transferred
during the previous year for a consideration less than value adopted/
assessed/assessable by any authority of state government.

The detail of properties sold during the period under consideration is
enclosed herewith and the same is disclosed in the books of account. The
copy of registered sale deed is enclosed herewith.

Depreciation is provided on W.D.V. method from the date of inception of
business at the rate prescribed under Income-tax Rules.

Detail of fixed assets purchased during the period under consideration is
enclosed herewith along with the detail of CENVAT claimed and exchange
fluctuations.

There is no expenditure which is eligible for deduction under Section 32AC,
33AB, 33ABA, 35(1), 35(2AA), 35(2AB) and 35AB to 35E, of the Income Tax
Act, 1961.

No business as specified under section 35AD has been carried out during the
period under consideration.

All bonus, commission payable for the year has been accounted in the books
of account. There is no sum which has been paid to employee as bonus or
commission for services rendered which was otherwise payable to him as
profit/dividend.

No expenses of personal or capital nature have been debited in the Profit and
Loss Account/ Income and Expenditure Account.

I/ We certify that there is no expenditure on advertisement in any souvenir,
broucher, tact, pamphlet etc. published by a political party. Further I/ we
confirm thatno expenditure has been incurred at clubs except
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26.

27.

28.

29.

30.

31.

32.

33.
34.

35.

36.

37.

38.
39.

All payments in respect of expenditure covered u/s 40A(3) have been made
through account payee cheques or account payee drafts as the case may be
except

No liability of contingent nature has been debited to Profit & Loss account/
Income and Expenditure Account except those, which has been disclosed in
the financial statements

The detail of provision made for payment of gratuity is enclosed herewith, if
any.
No expenses have been debited to Profit and Loss account, the corresponding

income in respect whereof is exempt and thus no amount is inadmissible u/s
14A.

Based on our books of account, subjected to audit, we certify that there is no
deemed income accruing or arising to us u/s 56(2)(vii), 56(2)(viia), 56(2)(viib)
and 56(2)(ix) of the Income Tax Act,1961.

No interest is inadmissible under section 23 of the Micro, Small and Medium
Enterprises Development Act, 2006.

The details of transactions with the related party u/s 40A(2)(b) of the Income
Tax Act,1961 are as under: -

| S.No. |Name of Related Person| Nature of Payment |Relationship| Amount |

In Our opinion, the amount of payments to the related parties is reasonable.

There is no profit chargeable under Section 41.

I/ We confirm that no prior period income or expense has been debited or
credited to the Profit and Loss Account/ Income or Expenditure Account.

The details of shares purchased/ received during the period under
consideration and the same are disclosed in the books of account. The De-
mat account statement is enclosed herewith.

During the period under consideration, I/ we have not taken or repaid any
amount on hundi otherwise than by account payee cheque.

We also confirm and certify with regard to taking/accepting &/ or repayment
of loan/deposits that the acceptance/repayment thereof has been made
through account payee cheque/bank draft except in case of interest provided
on loans.

There is no brought forward loss/unabsorbed depreciation.

We certify that we have complied with the provisions of Chapter XVII-B
& XVII-BB, regarding deduction/collection of tax at source & regarding
the payment thereof to the credit of Central Government. For the purpose
of details of payments and Tax deducted thereon we are hereby producing
the details of quarterly TDS returns for the Financial Year ........... for your
perusal. F



40.

41.

42.

43.
44.

45.

46.
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I/ we are not liable to pay interest u/s 201(1A) and 206C(7) of the Income Tax
Act, 1961.

I/we duly acknowledges that statements of tax deducted / tax collected has
been furnished within the prescribed time.

The quantitative detail of principal item of raw material, finished goods and
by-products are enclosed herewith.

Detail of tax on distributed profits u/s 115-O is enclosed herewith.

I/ We have no requirement of Cost or Excise Audit. However, in respect of
Service Tax, audit report is enclosed herewith.

We also confirm that no demand or refund has been issued during the
previous year under any tax laws except Income Tax Act, 1961 and Wealth
Tax Act,1957.

We certify that on 31%* March 2014, we had a cash balance of Rs ................./

For and on behalf of

AUTHORISED SIGNATORY

Note: wherever the detailed information is there (i.e. the clause is “applicable”) in
respect of any clause, the same be taken as per “List” enclosed to make this “management
representation” more meaningful & comprehensive.
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B. Specimen Letter of Appointment in case of a company

Ref:

Date:

M/s ABC

Chartered Accountants,

Re: Appointment as Tax Auditors under section 44AB of the Income-tax Act, 1961 for
the Previous Year ending .................. relevant to the Assessment Year...........

Sir,

We have to inform you that you have been appointed (*Jointly with M/s............. )
as “Tax Auditors” of our company under section 44AB of the Income-tax Act, 1961
for the above mentioned Assessment Year............. as per the Resolution (produced
hereunder) passed in the meeting of the Board of Directors held on.....................

“Resolved that ABC, Chartered Accountants, (*Jointly with M/s...................
Chartered Accountants) be and hereby appointed as Tax Auditors of the Company

for The Previous Year ending....................... relevant to the Assessment
Year........cceeuninnn. under section 44AB of Income-tax, Act.
*The remunerations for Tax Audit will be Rs............... plus travelling and out of pocket
expenses.

Or

*The Managing Director is hereby authorized to fix the remuneration for Tax Audit in
consultation with Tax Auditors.

*For your information, our Statutory Auditors under the Companies Act, 2013 are
M/S o , Chartered Accountants and our Tax Auditors for the
Previous Year ended ..................... were M/S .oooviiiiiiiiiii Chartered
Accountants. Their addresses are enclosed.

Kindly let us have your acceptance of the said appointment.

Yours faithfully,
For and on behalf of
XYZ & Co. Pvt. Ltd.

Secretary /Managing Director/Director

*as may be applicable
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C. Specimen Letter of Appointment in case of Branch Auditors

Ref:

Date:

M/s ABC

Chartered Accountants,

Re : Appointment as Branch Tax Auditors under section 44AB of the Income-tax Act,
1961 for the Previous Year ending .................... relevant to the Assessment

Sir,

We have to inform you that you have been appointed “Tax Auditors” (*Jointly with

M/S.ciiiiiininnn. Chartered Accountants) for ......... Branch of our company under
section 44AB of the Income-tax Act, 1961 for the above mentioned Assessment
Year............. as per the Resolution (produced hereinunder) passed in the meeting of

the Board of Directors held on.....................

“Resolved that ABC, Chartered Accountants (*Jointly with M/s...................
Chartered Accountants), be and hereby appointed as Tax Auditors of ..............

Branch for The Previous Year ending....................... relevant to the Assessment
Year...........oo...... under section 44AB of Income-tax, Act.
*The remunerations for Tax Audit will be Rs............... plus travelling and out of pocket
expenses.

Or

*The Managing Director is hereby authorized to fix the remuneration for Tax Audit in
consultation with Tax Auditors.”

*For your information, our Statutory Auditors under the Companies Act, 2013 and
Tax Auditors are M/s ......cooevvviviiiiiinnnnnnn. , Chartered Accountants and our Tax
Auditors for the said branch for the Previous Year ended ..................... were M/s

Kindly let us have your acceptance of the said appointment.

Yours faithfully,
For and on behalf of
XYZ & Co. Pvt. Ltd.

Secretary /Managing Director/Director

*as may be applicable
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D. Specimen Letter of Appointmentin case of Partnership firm/ Proprietary concern

Ref:

Date:

M/s ABC

Chartered Accountants,

Re : Appointment as Tax Auditors under section 44AB of the Income-tax Act, 1961
for the Previous Year ending ...........c.............relevant to the Assessment

Sir,

We have to inform you that you have been appointed “Tax Auditors” of our firm/
concern for the above mentioned Assessment Year..................... The remuneration
for Tax Audit willbe Rs.................... plus travelling and out of pocket expenses.

are given as under.

Kindly let us have your acceptance of the said appointment.

Yours faithfully

Partner/Proprietor

*as may be applicable
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E. Specimen Letter of Communication with the Previous Tax Auditors/Present
Statutory Auditors

Ref:

Date:

M/s. RST & Co.
Chartered Accountants

Re : Our Appointment as “Tax Auditors” of XYZ & Co. Pvt. Ltd. (* jointly with
M/s. ... e ween., Chartered Accountants) for the Previous Year .......coeceveevnnnns
relevant to Assessment Year...........

Sir,

We are appointed as the “Tax Auditors” of the above company for the assessment
Year ................ (Yjointly with M/s. ................... , Chartered Accountants).

*As you are the Statutory Auditors of the Company and as a matter of professional
courtesy we are writing to you about our said appointment. Kindly let us know
whether you have any objection in our acceptance or the Tax Audit assignment.

*As you are the previous Tax Auditors of the company we request you to let us know
whether you have any objection to our accepting the said appointment.

Yours faithfully

ABC & Co.
Chartered Accountants

*as may be applicable
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F. Consent letter accepting appointment

Ref:

Date

M/s XYZ & Co. Pvt. Ltd.
Place

Re: Acceptance for Appointment of Tax Auditor for the financial year 2012-2013.
Sir,

This is in reference to your letter for appointing us as tax auditor. In this regard, we are
hereby giving our consent for the appointment in respect of subject matter.

Thanking You,

Yours faithfully

ABC & Co.
Chartered Accountants
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G. Specimen Letter from assessee-entity to the joint auditors regarding uploading
of report

Ref. No. Date
M/s.A.B.C. & Co.
Chartered Accountants

Reg: Tax Audit under Section 44AB of the Income-tax Act, 1961 for the Previous
Year, i.e., from to relevant to the Assessment Year

This is with reference to your letter of even number dated -------- communicating your
acceptance to be our Tax Auditors for the captioned Assessment Year. We thank you
and your joint auditors for the same.

We request that the report of audit be uploaded by you, i.e., M/s.
While we are endorsing a copy of this to your joint auditors, you may kindly mform
the above arrangement to him/them as well.

A line in confirmation will be appreciated.

Yours faithfully,

( )

M/s

Copy to : M/s. (joint auditors)

We have no objection to M/s. uploading the report of audit as
stated above.

( ) Date

M/s. A.B.C. & Co.

Joint Auditors

We undertake to upload the report of audit as stated above.
( ) Date

M/s.
Joint Auditors




184 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

H. Format for maintaining a record of the tax audit assignments Ceiling on Tax
Audit Assignments

In pursuance of Clause 8 of the Explanation to Notification No. 1-CA(7)/3/88, dated
13 January, 1989, published at page 735 of the February, 1989, issue of “The Chartered
Accountants’, the Council has prescribed the following format for maintaining a
record of the tax audit assignments accepted by a chartered accountant in practice in
each financial year:

Particulars regarding Tax Audit Assignment to be maintained with
respect of Sole Proprietors/Firms of Chartered Accountants.

Financial Year

FORM OF TAX AUDIT PARTICULARS
TO BE FURNISHED BY MEMBERS/FIRM

1. Name of the Firm/Trade Name of Chartered Accountant in Practice:

2. Name(s) of proprietor/ partners of the Firm with his/their membership number(s):

Name of Proprietor/Partner(s) Membership No. Date from which certificate
of practice held

3. (a) Date of formation of proprietary/ partnership firm:

(b) Date on which the present partnership was entered into:

4. Address of the Head Office of the firm/Chartered Accountant in
practice

5. Address(es) of the branch office(s) of the firm/Chartered accountant in practice, if
any:

6. 1. Whether the proprietor/ any partner stated in column Yes/No
2 above is/are partner or proprietor with any firm or
chartered accountant in practice in practice anywhere in
India

If yes, detail in each case:
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Name of Partner/ Name/s of the firm of Chartered Capacity in
Proprietor Accountants with which con- which connected
nected

8. In case of a firm, whether any partner is also practicing in his individual name?
Yes / No

9. Ifyes,name/sand membership/softhemember/s:

10. Particulars of Tax Audit assignments accepted by the Proprietor/Firm at Head
Office and Branches, if any-

S.No. Date of Acceptance Particulars of Concern of which tax Audit was accepted
Name Address

11. Particulars of the Tax Audit assignments accepted by the Proprietor/Partner(s)
in his/their capacity as Partner/Proprietor of any other firm or in his individual
name at Head Office and branches, if any-

Name of the | Firm/Trade No. of Date of Particulars of Concern of which
member with Name Assignment | Acceptance tax Audit was accepted
membership Name Address
no.
Lo do hereby declare that the above particulars given
for the Financial Year to the Assessment Year ................ Are true to the best of my
information and belief.
Verified today the .......... day
Of i At

Signature
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
[CENTRAL BOARD OF DIRECT TAXES]

NOTIFICATION
New Delhi, the 1st day of May, 2013

INCOME-TAX

S.0. 1111 (E).— In exercise of the powers conferred by section 295 of the Income-tax
Act, 1961 (43 of 1961), the Central Board of Direct Taxes hereby makes the following
rules further to amend the Income-tax Rules, 1962, namely:-

1. (1) These rules may be called the Income-tax (3rd Amendment) Rules, 2013.

(2) They shall be deemed to have come into force with effect from the 1st day of
April, 2013.

2. Inthe Income-tax Rules, 1962 (hereinafter referred to as the said rules), in rule 12,—
(@) insub-rule (1),-
(A) for the figures “2012”, the figures “2013” shall be substituted;
(B) in item (a),—

(i) in sub-item (iii), after the words “income from race horses”, the
words “and does not have any loss under the head” shall be inserted;

(ii) for the proviso, the following proviso shall be substituted, namely:-

“Provided that the provisions of this clause shall not apply to a
person who,-

187
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(I) is a resident, other than not ordinarily resident in India within
the meaning of sub-section (6) of section 6 and has,—

(i) assets (including financial interest in any entity) located
outside India; or

(ii) signing authority in any account located outside India;

(II) has claimed any relief of tax under sections 90 or 90A or
deduction of tax under section 91; or

(IIT) has income not chargeable to tax, exceeding five thousand
rupees.”;

(C) in clause (ca), for the proviso, the following proviso shall be substituted,
namely:-

“Provided that the provisions of this clause shall not apply to a person
who,-

(I) is a resident, other than not ordinarily resident in India within the
meaning of sub-section (6) of section 6 and has,—

(i) assets (including financial interest in any entity) located outside
India; or

(ii) signing authority in any account located outside India;

(I) has claimed any relief of tax under sections 90 or 90A or deduction
of tax under section 91; or

(III) has income not chargeable to tax, exceeding five thousand rupees.”;

(b) in sub-rule(2), the following proviso shall be inserted, namely:-

“Provided that where an assessee is required to furnish a report of audit
under sections 44AB, 92E or 115]B of the Act, he shall furnish the same
electronically.”;

(c) in sub-rule (3), in the proviso,-
(A) in clause (a),—

(i) for the words “an individual or a hindu undivided family”, the
words “a person, other than a company and a person required to
furnish the return in Form ITR-7" shall be substituted;

(ii) for the words “ten lakh rupees” the words “five lakh rupees” shall
be substituted;

(iii) for the figures “2012-13", the figures “2013-14" shall be substituted;
(B) after clause (aaa), the following clause shall be inserted, namely:-

“(aab) a person claiming any relief of tax under section 90 or 90A or
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deduction of tax under section 91 of the Act, shall furnish the return for
assessment year 2013-14 and subsequent assessment years in the manner
specified in clause (ii) or clause (iii);”

(C) in clause (b), after the words, brackets and figure “in clause (i)”, the

words, brackets and figures “or clause (ii) or clause (iii)” shall be inserted.

(D) in sub-rule 4, after the words, brackets and figures “of sub-rule(3)”, the
words and figures “and the report of audit in the manner specified in
proviso to sub-rule (2)” shall be inserted.

(E) in sub-rule (5), for the figures “2011”, the figures “2012” shall be
substituted.

3. Inthesaid rules, in Appendix-II, for “Forms SAHA]J (ITR-1), ITR-2, ITR-3, SUGAM
(ITR-4S), ITR-4 and ITR-V”, the “Forms SAHA] (ITR-1), ITR-2, ITR-3, SUGAM
(ITR-4S), ITR-4 and ITR-V” shall be substituted.

[Notification No. 34 /2013/ F.No.142/5/2013-TPL]

(Gaurav Kanaujia)

Deputy Secretary to the Government of India

Note.- The principal rules were published in the Gazette of India, Extraordinary, Part-1I, Section
3, Sub-section (ii) vide notification number S.0.969(E), dated the 26th March, 1962 and last
amended by Income-tax (2nd Amendment) Rules, 2013 vide notification S.0. No.410 (E) dated
19th February, 2013.
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F.No.133/24/2014-TPL
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)
(CENTRAL BOARD OF DIRECT TAXES)

bk k3

Room No. 147 B-II, North Block
New Delhi, the 20th August, 2014

Order Under Section 119 of the Income-tax Act, 1961

1. Inexercise of power conferred by section 119 of the Income-tax Act (‘the Act’), the
Central Board of Direct Taxes (CBDT) hereby extends the due date for obtaining
and furnishing of the report of audit under section 44AB of the Act for Assessment
Year 2014-15 in case of assessees who are not required to furnish report under
section 92E of the Act from 30th day of September, 2014 to 30th November, 2014.

2. It is further clarified that the tax audit report under section 44AB of the Act filed
during the period from 1st April, 2014 to 24th July, 2014 in the pre-revised Forms
shall be treated as valid tax audit report furnished under section 44AB of the Act.

(J.Saravanan)
Under Secretary (TPL-III)
Copy to:-

(i) The Chairman (CBDT), All Members, Central Board of Direct Taxes for
information.

(ii) All Cadre Controlling Pr. Chief Commissioners of Income-tax with a request
to circulate amongst all officers in their regions/charges.

(iif) The Pr. Director General of Income Tax (Admn.) Mayur Bhawan, New Delhi.
190
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(iv) The Director General of Income Tax (Systems) with a request for uploading it
on the Departmental website.

(v) Commissioner of Income Tax (M&TP), CBDT.

(J.Saravanan)

Under Secretary (TPL-III)
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CIRCULAR NO. 452, DATED 17.3.1986 - Compulsory Audit - Whether the provision is
applicable to commission agents, arahtias, etc.

1.

Section 44AB, as inserted by the Finance Act, 1984, casts an obligation on every
person carrying on business to get his accounts audited, if his total sales, turnover
or gross receipts, as the case may be, exceed Rs. 40 lakhs in any previous year
relevant to the assessment year commencing on 1-4-1985 or any subsequent
assessment year.

The Board have received representations from various persons, trade associations,
etc., to clarify whether in cases where an agent effects sales/turnover on behalf of
his principal, such sales/turnover have to be treated as the sales/turnover of the
agent for the purpose of section 44AB.

The matter was examined in consultation with the Ministry of Law. There are
various trade practices prevalent in the country in regard to agency business and
no uniform pattern is followed by the commission agents, consignment agents,
brokers, kachha arahtias and pacca arahtias dealing in different commodities in
different parts of the country. The primary necessity in each instance is to ascertain with
precision what are the express terms of the particular contracts under consideration. Each
transaction, therefore, requires to be examined with reference to its terms and
conditions and no hard and fast rule can be laid down as to whether the agent is
acting only as an agent or also as a principal.

The Board are advised that so far as kachha arahtias are concerned, the turnover does
not include the sales effected on behalf of the principals and only the gross commission
has to be considered for the purpose of section 44AB. But the position is different with
regard to pacca arahtias. A pacca arahtia is not, in the proper sense of the word,
an agent or even del credere agent. The relation between him and his constituent
is substantially that between the two principals. On the basis of various Court
pronouncements, following principals of distinction can be laid down between a
kachha arahtia and a pacca arahtia:

a) A kachha arahtia acts only as an agent of his constituent and never acts as a
principal. A pacca arahtia, on the other hand, is entitled to substitute his own
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goods towards the contract made for the constituent and buy the constituent’s
goods on his personal account and thus he acts as regards his constituent.

A kachha arahtia brings a privity contract between his constituent and the
third party so that each becomes liable to the other. The pacca arahtia, on the
other hand, makes himself liable upon the contract not only to the third party
but also to his constituent.

Though the kachha arahtia does not communicate the name of his constituent
to the third party, he does communicate the name of the third party to the
constituent. In other words, he is an agent for an unnamed principal. The
pacca arahtia, on the other hand, does not inform his constituent as to the
third party with whom he has entered into a contract on his behalf.

The remuneration of a kachha arahtia consists solely of commission and he
is not interested in the profits and losses made by his constituent as is not the
case with the pacca arahtia.

The kachha arahtia, unlike the pacca arahtia, does not have any dominion
over the goods.

The kachha arahtia has no personal interest of his own when he enters into
transaction and his interest is limited to the commission agent’s charges and
certain out of pocket expenses whereas a pacca arahtia has a personal interest
of his own when he enters into a transaction.

In the event of any loss, the kachha arahtia is entitled to be indemnified by his
principal as is not the case with pacca arahtia.

The above distinction between a kachha arahtia and pacca arahtia may also be
relevant for determining the applicability of section 44AB in cases of other types
of agents. In the case of agents whose position is similar to that of kachha arahtia, the
turnover is only the commission and does not include the sales on behalf of the principals.
In the case of agents of the type of pacca arahtia, on the other hand, the total sales/turnover
of the business should be taken into consideration for determining the applicability of the
provisions of section 44AB.

Circular : No. 452 [F. No. 201/3/85-IT(A-II)], dated 17-3-1986.
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JUDICIAL ANALYSIS

EXPLAINED IN -In Jeyar Consultant & Investment (P.) Ltd. v. Assistant Commissioner [1993]
46 ITD 71 (Mad.-Trib.), it was observed that it is ex facie clear from the CBDT Circular
No. 452 of 17-3-1986 which came to be issued in relation to kacha and pacca arhatias, who
are an integral part of the trading sector, that instructions issued by the Board as
respects kacha and pacca arhatias could not be applied to the case of the assessee who
has arranged finances for other for a fee. The assessee may choose to label the fee
as brokerage or even as commission. But the fee—or to use a generic expression
‘receipt’ —could not be regarded as turnover proper.

RELIED ON IN - The above circular was relied on in ITO v. Shantilal Chuni lal &
Co. [1993] 45 ITD 581 (Pune - Trib.), with the following observa tions :

“. .. Further, reference was made by assessee to pages 52 to 54 which contains
Board’s Circular No. 452, dated 17-3-1986 which has been issued in connection with
section 44AB of the Income-tax Act, 1961. Reliance was placed on para 4 of the said
circular according to which the Board were advised that so far as kachha arahatias were
concerned, the turnover did not include sales effected on behalf of the principals and
only gross commission has to be considered for the purpose of section 44AB. The
submis sion of the learned counsel for the assessee was that the case of the assessee is
one of kachha arahatia and not a pucca arahatia and, therefore, only gross commission
has to be considered for the purpose of section 44AB of the Income-tax Act, 1961. . .
. The CIT (Appeals) has excluded the adat receipt as well as interest receipt from the
purview of turnover for the purpose of section 44AB. Relying on the clarifications
given by the Board in its Circular No. 452, dated 17-3-1986, he has categorised the
assessee as kachha arahatia and he has charged expenses incurred on such business
which resulted in gross profit rate of 1.09 per cent. Therefore, it is very much relevant
to clinch the issue whether the assessee is a kachha arahatia or not. Going by the clarifica
tion issued by the Board in the aforesaid Circular No. 452, dated 17-3-1986 the case
of the assessee fits in with the kachha araha tia vis-a-vis case of pucca arahatia. . ..” (pp.
585-586).

REFERRED TO IN - Manish Textiles v. ACIT [1991] 38 ITD 365 (Bom.)



Annexure IV

Circular No.561, dated 22nd May, 1990 - Compulsory audit - Tax audit in case of
companies have accounting year other than financial year.

1.

The Board have received representations regarding difficulties faced in complying
with the provisions of section 44AB of the Income-tax Act in case of companies
which follow an accounting period other than financial year.

Section 3 of the Income-tax Act, inter alia, provides that with effect from 1st April,
1989, “previous year” for the purposes of that Act means financial year immediately
preceding the assessment year. In spite of the introduction of a uniform previous
year for purposes of income-tax, some companies may adopt an accounting period
other than the financial year, say the calendar year, under the Companies Act for
other purposes.

In such cases, a question has arisen as to whether, under section 44AB of the
Income-tax Act, the tax auditor can audit and certify the accounts for the period for
which accounts have been maintained under the Companies Act (i.e., in this case
the calendar year) or whether the tax auditor will have to certify the accounts for
the relevant financial year which is the uniform accounting year for tax purposes.

The Board have considered the matter and are of opinion that as the income of the
previous year is chargeable to tax and, for the purpose of Income-tax Act, the previous
year is the financial year, the tax auditor would have to carry out the audit under section
44AB in respect of the period covered by the previous year, i.e., the relevant financial
year. The proviso to the aforesaid section 44AB, therefore covers only the cases where
the accounts are audited under any other law in respect of the financial year. Where the
accounting year is different from the financial year, the proviso to section 44AB will not
apply. Consequently, the tax auditors would have to carry out the tax audit in respect of
the period covered by the relevant financial year and submit his report in Form 3CB as
required in rule 6G(1)(b) of the Income-tax Rules.
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Annexure V

NOTIFICATION NO. 34/2008, DATED 13-3-2008 - E- payment of taxes made
mandatory.

In exercise of the powers conferred by sub-section (1) of section 295 of the Income-tax
Act, 1961 (43 of 1961), the Central Board of Direct Taxes hereby makes the following
rules further to amend the Income-tax Rules, 1962, namely:-

1. (1) These rules may be called the Income-tax (Fourth Amendment) Rules, 2008.

(2) They shall come into force from the date of their publication in the Official
Gazette.

2. In the Income-tax Rules, 1962, after rule 124, the following rule shall be inserted,
namely:-

“Electronic-payment of tax.

125. (1) The following persons shall pay tax electronically on or after the 1st day
of April, 2008:-

(@) acompany; and

(b) a person (other than a company), to whom provisions of section
44AB are applicable.

(2) For the purposes of this rule :-
(@) “pay tax electronically” shall mean, payment of tax by way of-
(i) internet banking facility of the authority bank; or
(ii) credit or debit cards;

(b) the word “tax” shall have the meaning as assigned to it in clause (43)
of section 2 of the Act and shall include interest and penalty”.

[F.No. 134/37/2007-TPL]
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Annexure VI

ACCOUNTING STANDARDS NOTIFIED UNDER SECTION 145(2)
[No. 9949 [F. No. 132/7/95-TPL], dated 25-1-1996]

In exercise of the powers conferred by sub-section (2) of section 145 of the Income-tax Act, 1961
(43 0of 1961), the Central Government hereby notifies the following accounting standards to be
followed by all assessees following mercantile system of accounting, namely : —

A. Accounting Standard I relating to disclosure of accounting policies :

1.

All significant accounting policies adopted in the preparation and presentation
of financial statements shall be disclosed.

The disclosure of the significant accounting policies shall form part of the
financial statements and the significant accounting policies shall normally be
disclosed in one place.

Any change in an accounting policy which has a material effect in the previous
year or in the years subsequent to the previous years shall be disclosed. The impact
of, and the adjustments resulting from, such change, if material, shall be shown in
the financial statements of the period in which such change is made to reflect the
effect of such change. Where the effect of such change is not ascertainable, wholly
or in part, the fact shall be indicated. If a change is made in the accounting policies
which has no material effect on the financial statements for the previous year but
which is reasonably expected to have a material effect in any year subsequent
to previous year, the fact of such change shall be appropriately disclosed in the
previous year in which the change is adopted.

Accounting policies adopted by an assessee should be such so as to represent a
true and fair view of the state of affairs of the business, profession or vocation
in the financial statements prepared and presented on the basis of such
accounting policies. For this purpose, the major considerations governing the
selection and application of accounting policies are following, namely : —

(i) Prudence - Provisions should be made for all known liabilities and
losses even though the amount cannot be determined with certainty and
represents only a best estimate in the light of available information;
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(i) Substance over form - The accounting treatment and presentation in
financial statements of transactions and events should be governed by
their substance and not merely by the legal form;

(i) Materiality - Financial statements should disclose all material items,
the knowledge of which might influence the decisions of the user of the
financial statements.

5. If the fundamental accounting assumptions relating to going concern,
consistency and accrual are followed in financial statements, specific disclosure
in respect of such assumptions is not required. If a fundamental accounting
assumption is not followed, such fact shall be disclosed.

6. For the purposes of paragraphs (1) to (5), the expressions, -

(a) “Accounting policies” means the specific accounting principles and the
methods of applying those principles adopted by the assessee in the
preparation and presentation of financial statements;

(b) “Accrual” refers to the assumption that revenues and costs are accrued,
that is, recognised as they are earned or incurred (and not as money is
received or paid) and recorded in the financial statements of the period
to which they relate;

(c) “Consistency” refers to the assumption that accounting policies are
consistent from one period to another;

(d) “Financial Statements” means any statement to provide information about
the financial position, performance and changes in the financial position
of an assessee and includes balance sheet, profit and loss account and
other statements and explanatory notes forming part thereof;

(e) “Going concern” refers to the assumption that the assessee has neither
the intention nor the necessity of liquidation or of curtailing materially
the scale of the business, profession or vocation and intends to continue
his business, profession or vocation for the foreseeable future.

B. Accounting Standard Il relating to disclosure of prior period and extraordinary
items and changes in accounting policies :

7. Prior period items shall be separately disclosed in the profit and loss account
in the previous year together with their nature and amount in a manner so
that their impact on profit or loss in the previous year can be perceived.

8. Extraordinary items of the enterprise during the previous year shall be
disclosed in the profit and loss account as part of taxable income. The nature
and amount of each such item shall be separately disclosed in a manner so that
their relative significance and effect on the operating results of the previous
year can be perceived.

9. A change in an accounting policy shall be made only if the adoption of a
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different accounting policy is required by statute or if it is considered that the
change would result in a more appropriate preparation or presentation of the
financial statements by an assessee.

Any change in an accounting policy which has a material effect shall be
disclosed. The impact of, and the adjustments resulting from such change, if
material, shall be shown in the financial statements of the period in which such
change is made to reflect the effect of such change. Where the effect of such
change is not ascertainable, wholly or in part, the fact shall be indicated. If a
change is made in the accounting policies which has no material effect on the
financial statements for the previous year but which is reasonably expected
to have a material effect in years subsequent to the previous years, the fact of
such change shall be appropriately disclosed in the previous year in which the
change is adopted.

A change in an accounting estimate that has a material effect in previous
year shall be disclosed and quantified. Any change in an accounting estimate
which is reasonably expected to have a material effect in year subsequent to
previous year shall also be disclosed.

If a question arises as to whether a change is a change in accounting policy
or a change in an accounting estimate, such a question shall be referred to the
Board for decision.

For the purposes of paragraphs (7) to (12), the expressions, —

(a) “Accounting estimate” means an estimate made for the purpose of
preparation of financial statements which is based on the circumstances
existing at the time when the financial statements are prepared;

(b) “Accounting policies” means the specific accounting principles and
the method of applying those principles adopted by the assessee in the
preparation and presentation of financial statements;

(c) “Extraordinary items” means gains or losses which arise from events or
transactions which are distinct from the ordinary activities of the business
and which are both material and expected not to recur frequently or
regularly. Extraordinary items include material adjustments necessitated
by circumstances which, though related to years preceding to the
previous years, are determined in the previous year :

Provided that income or expenses arising from the ordinary activities of
the business or profession or vocation of an assessee, though abnormal
in amount or infrequent in occurrence, shall not qualify as extraordinary
item;

(d) “Financial Statements” means any statement to provide information
about the financial position, performance and changes in the financial
position of an assessee and includes balance sheet, profit and loss account
and other statements and explanatory notes forming part thereof;
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(e) “Prior period items” means material charges or credits which arise in the
previous year as a result of errors or omissions in the preparation of the
inancial statements of one or more previous years :
f 1 stat ts of y

Provided that the charge or credit arising on the outcome of a contingency,
which at the time of occurrence could not be estimated accurately shall
not constitute the correction of an error but a change in estimate and
such an item shall not be treated as a prior period item.

This notification shall come into force with effect from 1st day of April, 1996 and
shall, accordingly, apply to assessment year 1997-98 and subsequent assessment years.



Annexure VII

Circular : No. 221 [F. No. 208/25/76-IT(A-ll)], dated 6-6-1977 - Whether
provisions of the section are applicable to darshani hundi transactions

1.

Reference is invited to Board’s Circular No. 208 [F. No. 208/7/76-IT(A-II)], dated
15-11-1976 [printed at Sl. No. 475, p. 1550 post] in which the provisions of section
69D were explained.

A “hundi” in common commercial parlance denotes an indigenous form of
bill of exchange, by and large in vernacular language, which is being used by
the mercantile community in India. The hundis can be broadly classified as (i)
darshani hundis (sight or demand hundis), and (ii)) muddati hundis (usance hundis
payable after a stipulated period of time mentioned therein). Darshani hundis
are of different varieties, viz,, (i) shahjog hundis, (i7) dhanijog hundis, (iii) namjog
hundis, (iv) dekharanarjog hundis, (v) farmanijog hundis, and (vi) jokhmi hundis.

It has been represented to the Board that a darshani hundi created solely for the
purpose of remittances of funds or financing inland trade or for operating accounts
through indigenous banking channels does not involve borrowal of amounts and
as such does not fall within the scope of section 69D. There are more than two
parties in a darshani hundi. Normally four parties are involved in the case of a
darshani hundji, viz, (i) the rakhya (the holder or purchaser), (ii) the drawer (an
indigenous banker or a vyapari), (iii) the drawee (normally an indigenous banker
but can also be a vyapari), and (iv) the payee. If the payee is also the rakhya,
the parties will be three. Darshani hundi is payable at sight, i.e, immediately
on presentation. A muddati (usance) hundi generally involving two parties, is
payable after a stipulated period of time mentioned in the hundi.

The matter has been considered by the Board. We have been advised that the
provisions of section 69D are not applicable to darshani hundi transactions mentioned
hereinafter :

i. (@) A, whois the rakhya obtains on payment from B, the drawer, a hundi
drawn on C, the drawee, in favour of D, the payee.
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(b) A, the rakhya having a running account or an overdraft account with
B, obtains from him a hundi drawn on C, the drawee, in favour of D,
the payee.
. (a) A, a purchaser of goods from B, draws a hundi on C, the drawee, in
favour of B or a third party D for the purpose of payment of the price
of goods purchased or for settling the account.

(b)  For such purposes B can also draw a hundi on A either in his own
favour or in favour of a third party D.

iii. A has an account with an indigenous banker C, who has granted a credit
facility to A and handed over a hundi book to him. A draws amounts
through such hundis payable either to self, or bearer or third party. Such an
arrangement arises out of the credit facility already granted and, therefore,
no debtor creditor relationship has arisen between the parties because of the
drawal of a hundi.

5. Normally, borrowal on hundi arises when a person gets money by execution of a
hundi but in the instances cited above the hundi is given in the nature of a security
and there is no borrowal on such hundis. Thus in cases of transactions referred to
at (1), (2) and (3) of para 4, section 69D is not applicable. The settlement of account
between any of the parties to such a darshani hundi can, thus, be otherwise than
through an account payee cheque within the meaning of section 69D.

6. This circular covers darshani hundi transactions of the types referred to at (1), (2)
and (3) of para 4 above. However, it could not be said that there could be no
borrowal on darshani hundi. The transactions not of the type referred to above, on
darshani hundis have to be examined with reference to the facts and circumstances
of such cases so as to determine whether or not there is a borrowal on such hundis.



Annexure VIl

Circular No.208 dated 15th November, 1976 - Whether payment on or after April
1, 1977 of amount borrowed on hundi is to comply with the section regardless of
whether hundi was executed prior to the said date or on or after that date

1.

The Taxation Laws (Amendment) Act, 1975 has added a new section 69D with
effect from April 1, 1977, which provides that if any amount is borrowed from
any person on a hundi or any amount due on it is repaid to any person, otherwise
than through an account payee cheque drawn on a bank, the amount so borrowed
or repaid shall be assessed as the income of the taxpayer borrowing or repaying
the said amount, for the previous year in which the amount is borrowed or
repaid. This will also apply to the amount of interest paid on the amount borrowed
on hundis. This provision is applicable only in respect of hundis and does not
cover other types of loans, such as repayment of loan by employees to employers,
repayment of loan to banks, co-operative societies, etc.

The term “hundi” has not been defined in the 1961 Act. In common commercial
parlance, it denotes an indigenous instrument in vernacular language which can
be used by the holder thereof to collect money due thereon without using the
medium of currency. It may also be regarded as an indigenous form of bill of
exchange expressed in vernacular language which has been in use in the mercantile
community in India for the purpose of collecting dues. There are numerous
varieties of hundis, for example, darshani hundi, muddati hundi, shahjog hundi,
jokhmi hundi, namjog hundi, dhanijog hundi, jwabi hundi and zickri chit. The
characteristics of hundis differ according to the varieties of the same. The following
characteristics are found in most of the hundis :

a. A hundi is payable to a specified person or order or negotiable without
endorsement by the payee.

b. A holder is entitled to sue on a hundi without an endorsement in his favour.
A hundi accepted by the drawee could be negotiated without endorsement.

d. If a hundi is lost, the owner could claim a duplicate or a triplicate from the
drawer and present it to the drawee for payment. Interest can be charged
where usage is established.
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3. This provision will come into force with effect from April 1, 1977. Accordingly, any
payment on or after April 1, 1977 in respect of an amount borrowed on a hundi will have
to comply with the requirements of this provision regardless of whether the hundi was
executed prior to the said date or on or after that date.



Annexure IX

Circular No. 4/2007, dated 15™ June, 2007 - Distinction between shares held as
stock-in-trade and shares held as investment - tests for such a distinction

1.

The Income Tax Act, 1961 makes a distinction between a “capital asset” and a
“trading asset”.

Capital asset is defined in Section 2(14) of the Act. Long-term capital assets and
gains are dealt with under Section 2(29A) and Section 2(29B). Short-term capital
assets and gains are dealt with under Section 2(42A) and Section 2(42B).

Trading asset is dealt with under Section 28 of the Act.

The Central Board of Direct Taxes (CBDT) through Instruction No.1827 dated
August 31, 1989 had brought to the notice of the assessing officers that there is
a distinction between shares held as investment (capital asset) and shares held
as stock-in-trade (trading asset). In the light of a number of judicial decisions
pronounced after the issue of the above instructions, it is proposed to update the
above instructions for the information of assessees as well as for guidance of the
assessing officers.

In the case of Commissioner of Income Tax (Central), Calcutta Vs Associated
Industrial Development Company (P) Ltd (82 ITR 586), the Supreme Court
observed that:

“Whether a particular holding of shares is by way of investment or forms part
of the stock-in-trade is a matter which is within the knowledge of the assessee
who holds the shares and it should, in normal circumstances, be in a position to
produce evidence from its records as to whether it has maintained any distinction
between those shares which are its stock-in-trade and those which are held by way
of investment.”

In the case of Commissioner of Income Tax, Bombay Vs H. Holck Larsen (160 ITR
67), the Supreme Court observed :

205



206 | UNRAVELLING TAX AUDIT UNDER SECTION 44AB OF THE INCOME TAX ACT, 1961

“The High Court, in our opinion, made a mistake in observing whether transactions
of sale and purchase of shares were trading transactions or whether these were in
the nature of investment was a question of law. This was a mixed question of law
and fact.”

7. The principles laid down by the Supreme Court in the above two cases afford
adequate guidance to the assessing officers.

8. The Authority for Advance Rulings (AAR) (288 ITR 641), referring to the decisions
of the Supreme Court in several cases, has culled out the following principles :-

“(i) Where a company purchases and sells shares, it must be shown that they
were held as stock-in-trade and that existence of the power to purchase and
sell shares in the memorandum of association is not decisive of the nature of
transaction;

(ii) the substantial nature of transactions, the manner of maintaining books
of accounts, the magnitude of purchases and sales and the ratio between
purchases and sales and the holding would furnish a good guide to determine
the nature of transactions;

(iii) ordinarily the purchase and sale of shares with the motive of earning a profit,
would result in the transaction being in the nature of trade/adventure in
the nature of trade; but where the object of the investment in shares of a
company is to derive income by way of dividend etc. then the profits accruing
by change in such investment (by sale of shares) will yield capital gain and
not revenue receipt”.

9. Dealing with the above three principles, the AAR has observed in the case of
Fidelity group as under:-

“We shall revert to the aforementioned principles. The first principle requires us
to ascertain whether the purchase of shares by a FII in exercise of the power in the
memorandum of association/ trust deed was as stockin-trade as the mere existence
of the power to purchase and sell shares will not by itself be decisive of the nature
of transaction. We have to verify as to how the shares were valued/held in the
books of account i.e. whether they were valued as stock-in-trade at the end of the
financial year for the purpose of arriving at business income or held as investment
in capital assets. The second principle furnishes a guide for determining the
nature of transaction by verifying whether there are substantial transactions, their
magnitude, etc., maintenance of books of account and finding the ratio between
purchases and sales. It will not be out of place to mention that regulation 18 of the
SEBI Regulations enjoins upon every FII to keep and maintain books of account
containing true and fair accounts relating to remittance of initial corpus of buying
and selling and realizing capital gains on investments and accounts of remittance
to India for investment in India and realizing capital gains on investment from
such remittances. The third principle suggests that ordinarily purchases and sales
of shares with the motive of realizing profit would lead to inference of trade/
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adventure in the nature of trade; where the object of the investment in shares
of companies is to derive income by way of dividends etc., the transactions of
purchases and sales of shares would yield capital gains and not business profits.”

CBDT also wishes to emphasise that it is possible for a tax payer to have two
portfolios, i.e.,, an investment portfolio comprising of securities which are to
be treated as capital assets and a trading portfolio comprising of stock-in-trade
which are to be treated as trading assets. Where an assessee has two portfolios, the
assessee may have income under both heads i.e., capital gains as well as business
income.

Assessing officers are advised that the above principles should guide them
in determining whether, in a given case, the shares are held by the assessee as
investment (and therefore giving rise to capital gains) or as stock-in-trade (and
therefore giving rise to business profits). The assessing officers are further advised
that no single principle would be decisive and the total effect of all the principles
should be considered to determine whether, in a given case, the shares are held by
the assessee as investment or stock-in-trade.

These instructions shall supplement the earlier Instruction no. 1827 dated August
31, 1989.

(F.No0.149/287/2005-TPL)






	contents
	Chapter-01
	chapter 02_fullf
	chapter 03
	Chapter-04
	Annexures

